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Iw every trial for murder, or manslaughter, the first ques- 
tion to be settled, which forms a sort of basis for the whole 
proceedings, is, Whether the person, respecting whom the in- 
vestigation is made, actually came to his death by violence ? 
There have indeed been convictions, in some few instances, 
where this question has been left undetermined ; and the few 
cases on record, in which individuals have been executed for 
murders that were never perpetrated, which occasionally make 
so distinguished a figure in the defence of criminals, were of 
this sort. But such proceedings would be considered irregu- 
lar in the present state of legal knowledge and practice. It 
is now regarded as a settled principle of Jaw, that, before a 
man can be convicted of these great crimes, it must be dis- 
tinctly proved that a death has actually taken place, and that 
such death was the result of some species of violence done to 
the deceased person. 
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The determination of this question must generally, in a 
great measure, if not exclusively, devolve upon the physician 
who attended the deceased in the last portions of his life, or 
who was called to examine his lifeless body. In some in- 
stances the violence which is done is of such a character and 
degree as to leave no room for doubt or hesitation in regard to 
the cause of death. In others the effect of the violence is so 
doubtful, as to require all the wisdom, which professional skill 
can furnish, to determine satisfactorily how much to attribute 
to it. But the simple fact, whether death is caused by vio- 
lence, is not all that is in most cases left to the physician to 
determine. He must ascertain and describe the particular 
nature of the injury, and point out its effects in producing the 
fatal termination ; for it is by this means only that the crime 
can be traced to its true author. In the case of external in- 
jury, for example,—in most cases it is not enough to say in 
general terms that a mortal wound was given, by which the 
life of the deceased was destroyed ;—there must be a careful 
examination of the wounded part, that it may be shown what 
organs are njured, and that the connexion between the inju- 
ry and the result may be explained. Such an examination 
will also enable us in most cases to ascertain the nature of the 
instrument by which the wound was inflicted, and thus per- 
haps assist in detecting the author of the crime. 

So also in a case of poisoning, it is not sufficient to say that 
the deceased person has swallowed poison, and was killed by 
it; the physician should be able, if possible, to show what 
was the poisonous substance, and to point out some of its par- 
ticular effects upon the unfortunate victim. I do not know 
that a conviction might not take place, without having the 
medical testimony so complete as this: but the result of a trial 
in such a case could not be so satisfactory, nor can the de- 
fence of an innocent man be so easily accomplished, as where 
the medical testimony is required to be full and complete. 

The first and most natural inquiry, in case of a death by vi- 
olent means, would be,—If the body exhibited any external 
marks of injury? ‘This leads us to speak of the medical evi- 
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dence in cases of homicide by direct violence ; in other words, 
by wounds and bruises. 

In strict medical (or rather surgical) language, a wound is 
a recent division of some of the soft parts of the body: ‘a 
recent solution of continuity in the soft parts, suddenly occa- 
sioned by external causes.’ 

But it is not necessary to confine ourselves to this definition ; 
and it would be inconvenient to do so. It is sufficiently ac- 
curate for our present design, to include under the name of 
wounds, every species of external injury, where the effect on 
the system is the immediate and direct consequence of the vi- 
olence done to it. This arrangement will embrace sudden 
injuries to the bones, and bruises of the soft parts, as well as 
divisions of these parts, or ‘solution of continuity.’ 

The importance of a wound depends upon its severity ; 
upon the nature of the instrument by which it is made ; upon 
the part of the body in which it is inflicted, and the import 
ance of the organs which are affected by it; upon the injury 
done to large blood vessels or nerves, which go to all parts of 
the body ; and upon the state of the system at the time,—as 
being in health, or disposed to disease. 

The nature of the instrument, by which it was inflicted, is 
to be taken fully into account, in estimating the consequences 
and probable result of a wound. In general, wounds made 
with a smooth-cutting instrument heal more readily than any 
others, and consequently are the least dangerous to life, in 
proportion to the importance of the parts affected by them. 
Wounds, on the contrary, in which the soft parts of the body 
are much bruised and lacerated, and, especially, if the con- 
tiguous bones are also injured, are the most difficult to heal. 
Hence it is that gun-shot wounds are peculiarly fatal; inso- 
much that when fire arms were first introduced into the art of 
war, these wounds were supposed, by the unfortunate victims, 
to be caused by poisoned weapons. 

But it is not necessary to go more into the particular dis- 
tinctions in wounds, which proceed from the nature of the 
weapon that gave them. This is a branch of knowledge, 
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which belongs to every man who undertakes the cure of 
wounds ; and it is not my design to go to the consideration of 
subjects, which belong exclusively to physicians, and respect- 
ing which the professional bearing of every educated physi- 
cian gives him a complete knowledge. It is sufficient to re 
mark, that in every case where there is the least doubt in re- 
gard to the cause of death, it should be expected of the physi- 
cian to explain, from the appearances of the wound itself, the 
nature of the instrument by which it was made, and the pe- 
culiar effects attributable to the particular character of the in- 
strument. 

The effects of wounds of a similar character, when inflicted 
upon different parts of the body, are exceedingly various in 
respect to their danger to life. Indeed these effects, as appli- 
cable to the several parts, and in relation to the more essen- 
tial organs of the body, form a very important portion of the 
subject before us. But before we proceed to the more partic- 
ular consideration of them, it will be proper to take notice of 
some other circumstances which relate to wounds iu general, 
and are liable to affect their mortality. 

The first of these circumstances, which I shall mention, is 
the danger of injuring the large blood-vessels. It is familiarly 
known to every one that the blood is distributed from the 
heart to every part of the body by means of the arteries, which 
go off in large trunks, and continually divide and subdivide, 
as they approach the extreme parts. The reins, in like man- 
ner, receive the blood in small branches, and unite into 
larger trunks as they approach the heart. Every part of the 
body is, in this manner, fully supplied with blood. There is, 
therefore, no portion of any considerable extent, which is not 
provided with blood vessels sufficiently large to occasion a very 
serious hemorrhage, if they happen to be wounded. ‘The 
flow of blood from a wounded vein is much less profuse, and 
is more easily stopped than from an artery ; because the cir 
culation is much less rapid, and the sides of the vessel more 
readily collapse. 

It is one of the striking marks of the wisdom and benevo 
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lence everywhere visible in the construction of the human 
body, that such important organs as the blood vessels are 
everywhere so managed as to be as little as possible exposed 
to injuries, either from violent motions of the body, or from 
the effects of external violence. Their course is always in 
the most protected part of the organs which they traverse. It 
results from this arrangement, that we do not often meet with 
a wound of a considerable blood vessel, that is not complicated 
with a very serious injury of the surrounding parts, so as to 
make the wound a very important one, independent of the 
danger of haemorrhage. 

There are a few exceptions to this remark, particularly re- 
specting the principal artery of the thigh, which is sometimes 
injured at one point without an extensive wound. It some- 
times happens, also, that an artery, which in most persons is 
deep-seated and protected from injury, is, by a sort of lusus 
natura, in some individuals situated more externally, where 
it is more exposed. 

There is scarcely any injury to which our frame is liable, 
in which so much depends upon the promptness and the 
judgment with which assistance is rendered, as in cases of 
wounded blood vessels. But it unfortunately happens, that 
there are few, if any, cases in which the assistance that is 
attempted is so little likely to be judicious. With very many 
persons, the mere sight of blood, flowing from a wound, is 
sufficient to destroy their self-possession, so that they are in- 
capacitated from giving any effectual assistance. ‘The con- 
fusion and agitation, excited by this alarm, does much to 
increase the flow of blood and to prevent its stopping spon- 
taneously. In addition to this, the measures which are taken 
are often extremely injudicious, and are injurious rather than 
beneficial. 

It is a remarkable circumstance in the animal economy 
(and it deserves to be mentioned as another example of the 
admirable wisdom of our organization) that, unless the vessel 
wounded be of the very largest class, before a sufficient 
quantity of blood is lost to be fatal, the sufferer faints, and the 
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hemorrhage for the time is arrested. By this means, time is 
gained to adopt effectual measures to prevent its recurrence 
when he revives; at the same time, that opportunity 1s 
ofiered for the formation of coagula, which are not unfre 
quently sufficient of themselves to furnish a more permanent 
check to it. Unhappily he is rarely permitted to reap the 
benefit of this wise provision of nature. In the absence of 
the physician the fears of friends are increased by the faint 
ness: and in most cases, we find that instead of taking the 
advantage of it for the security of the patient, every effort is 
made to remove it. Besides this, the coaguda, which gener 
ally are disposed to form spontaneously, and which may al 
ways be made to form, by the aid of a little pressure judicious! 

applied upon the wound, are almost always carefully washed 
way, for the vain purpose of applying some fancied astrin 
Tent. 

Nor is this the only objection to applications of th 

The articles thus used as astringents are most or all « en 
highly stimulating, and when applied in such a manr 


recent wound, are very likely to add a violent inflam: 


the evils already existing. A piece of salted pork “tly 
from the pi -kle, has been inserted by a fond mother and un 
affectionate wife, between the lips of a recent wound, to stop the 


° ° rm 28 . : 
bleeding. ‘The consequence, as might have been anticipated 


was a violent inflammation, which nearly cost the patient hi 


e. and made him a cripple the remainder of h' 

| have been thus particular in speaking this sul 

cause, although is exceedingly important th ( 
measures should be adopted before there is time for a phy 
cian to arrive, there probably are very few cas here 
the ordinary practice is so bad. In my own experience, } 
have had occasion to sce a man who had just died ¢ 
hemorrhage, which might have been arrested by the siinplest 
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means, if they had hee» properly applied. ‘The blood flowed 
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assistance could be obtained. But this, obvious as it should 
seem to be, was not thought of, and the time was consumed 
in placing his feet in water until he died. 

Besides the danger from immediate haemorrhage, there is 
another circumstance, by which the importance of a wound 
nay be modified, in consequence of an injury to a large artery 
if a blood vessel is to be tied by the surgeon, the wound is 

ecessarily not a little irritated by the operation, and a greater 
iegree of inflammation is the consequence. ‘This result is of 
he more importance, if the wound happen to be situated nea 
of the large joints. This danger is scarcely, if, at all, 
liminished, when the blood ceases to flow spontaneously at 
the time the injury is received. ‘The wound in the artery 
will not heal (unless the vessel be quite a small one), but an 
1eurism forms in the adjacent parts ; which, if left to itself, 
ill go on increasing until it burst, and, probably, destroy the 

‘1 \t best, the patient is obliged to undergo the painful 

ration of tying the artery, and recovers his health only 
r a long course of pain and suffering ; and in some cases 
operation is not successful, and the patient dies. Suppose 
vound to have been given in a criminal manner, and a 
nsiderable artery injured, the wound in other respects being 
slight one. An aneurism forms; the usual operation is per 
ormed, at a suitable time, in a skilful manner, but without 
uccess, and the person dies. It will then become a question 
serious difficulty to decide how far the author of the wound 
tuilty of the death. This, however, is a question which 
annot be definitely settled upon general principles, as much 
must depend upon the peculiar circumstances of each indi 
Lease. Ifthe fatal termination is directly the effect of 
ind, the author of it is, of course, as much answerable 
the consequence as if the death had been produced by an 
iry to any other of the organs of the body. But when a 
yng course of disease had intervened, of which the wound 

: but a remote cause, the case might perhaps admit of more 
oubt. 


As every part of the living body receives its support from 
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the blood vessels, so is it also supplied with branches of the 
nerves, which are equally necessary to enable any organ to 
perform its functions. ‘lhe large branches of the nerves are 
not so numerous, as those of the blood vessels, and consequent- 
ly they are less frequently wounded ; nor is a wound of them 
generally attended by consequences so immediately alarming. 
Still the functions of the nervous system are of too much 
importance to be interrupted in any considerable part, without 
a serious disturbance to the system; and the effects of the 
interruption ought not to be disregarded in estimating the 
importance of the wound by which it was caused. 

It is sufficiently known that the nerves are the medium of 
communication between the brain and all the other parts of 
the body ; as well as the means by which impressions are 
transmitted from the mind to the body. It is peculiarly by the 
nervous system that the several parts of the human body 
are connected together into one complete animated being. 
The nerves go out, in considerable trunks, either directly from 
the brain, and pass down the neck, or indirectly through the 
spine of the neck and back from the spinal marrew, and, by 
their subdivisions, supply every part, however minute, with a 
portion of nervous influence. ‘These trunks, like those of the 
arteries, are placed as securely in their course to the several 
organs, as the nature of the parts through which they pass 
will permit. 

When a nerve is divided, not only do the parts by which 


its branches are supplied, suffer from the loss of their portion 
of the nervous influence, so that they are, in a great measure, 
cut off from the rest of the body, but the whole system suffers 


materially from the shock given to it by the violence. The 
extent of the injury, of course, depends upon the size of 
the nerve and the importance of the part which it supplies. 
Spasms and convulsions are not very unfrequently produced 
by wounding a nerve. And it is a curious circumstance, that 
the effects, produced by a partial division of a nerve, are more 
violent than when the division is complete. 


The solid parts of the human body are made up of several 
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varieties of structure; and these vary considerably among 
themselves, in respect to the facility with which they are 
restored to health, when injured. This gives us another 
circumstance, which is to be taken into the account, in esti- 
mating the importance of wounds. ‘Those parts which heal 
with the most readiness, recover from injury with the least 
danger to the system in general, and are the least likely 
to leave any permanent injurious effects. In general, wounds 
of the muscular parts heal more easily than any others. 
Those of membraneous and tendonous parts heal with more 
difficulty, and produce a more serious effect upon the general 
system. ‘I'he bones and cartilages are still slower in recover- 
ing themselves; especially when an injury of one of these is 
complicated with a wound of the soft parts connected with it. 
A compound fracture, for instance, is one of the most dan- 
gerous accidents to which we are liable; while a simple 
wound, or bruise, of the muscular parts, scarcely excites any 
attention. 

The circumstances, which I have mentioned, relate only 
to the visible, sensible properties of the living body. But 
there is a property that is wholly invisible, and distinguishable 
only by its effects, which exercises a very important influence 
upon the functions of the living system, both in health and 
disease. I allude to that property which is called by phy- 
sicians Sympathy. 

The several organs of the body perform separate and 
distinct functions, each in a great measure peculiar to it- 
self. They are not indeed altogether independent of each 
other in these actions ; but their connexion, so far as their 
situation and structure are concerned, is in many cases 
extremely distant. Were there no other relation between 
them, their functions would be but an irregular series of 
chance operations; without any dependence of one part upon 
another, or any provision for apportioning the activity of 
one to the wants occasioned by that of another. 

Happily we are not left to any such confusion in the ac- 
tions of the several parts of our body. ‘There is a relation 








10 Medical Jurisprudence. [July, 


between them, by which, without any cognizance on our part, 
the several organs are made toactin concert. No one organ, 
however independent it may seem to be in its structure and 
situation, ever performs its part, without reference to the state 
and the wants of others. ‘There is a mutual dependence and 
affinity between them. With widely different offices to per- 
form, and scattered over the whole human frame, they are 
all brought into one entire being. This is what we call 
SympatTuy. ‘The relation between the several parts of the 
human body, is of two kinds;—the one, that which exists 
between each individual part and the rest of the body taken 
together as a whole; the other, that which operates between 
several distinct parts, separately from their influence on the 
rest of the body. In both these respects, there is a great dif. 
ference in the different parts of the human body, in the 
degree to which they are subject to the influence of Sympathy. 
A very slight action in some parts will excite a corresponding 
action, either in the whole system, or in the organ with which 
it is associated ; while in others a much stronger action will 
produce very little effect, except where it originated. The 
means by which this relation, so interesting in itself and so 
important in its effects, is maintained, are but imperfectly 
known. Some have attributed it to a common origin of the 
nerves which supply such organs as are more intimately 
connected. Others ascribe it to the influence of a particular 
nerve which goes down from the head into the chest, and is 
there very extensively connected by its branches with the 
other nerves which supply the organs seated in the chest and 
the abdomen ; and which is therefore called the sympathetic 
nerve. But there are parts, more or less connected by sym 
pathy, whose nerves have no common origin, except as they 
all proceed directly or indirectly from the brain, and to which 
the branches of the sympathetic nerve do not extend. It is 
undoubtedly true that this connexion is, in some sense, 
dependent upon the nerves: but it is probably upon the ner- 
vous system as a whole, rather than upon any particular part, 
or any peculiar situation of the nerves themselves. 
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We are not able to explain why the nerves of any two 
organs, which are particularly connected in their functions, 
should induce thei to act in concert with each other, any 
more than with other parts. We can only observe the fact, 
that such a relation does exist between the several organs ; 
and it is one of the most wonderful of the properties of a liv- 
ing being. ‘Those organs are most frequently excited to a 
sympathetic action, whose functions are in some measure 
dependent on each other. Sometimes the sympathetic action 
takes place simultaneously with the original one, or nearly 
so, and sometimes it follows it, according as in either way the 
joint operation of both will be the most fully and _ perfectly 
performed. 

The effects of this principle of animal life are exceedingly 
important in every department of medical science ; and they 
have so direct a bearing upon our present subject, that it will 
be useful to examine them a little more particularly. And, 
as in most other cases, before we can have a full view of their 
influence in a disordered state of the system (to which our 
inquiries more particularly belong), we must look somewhat 
to their operations in health. 

Those organs are associated in their actions, which have a 
particular connexion with, or dependence upon each other 
in their functions. In many instances, the functions of a 
particular organ are incomplete by themselves, and only lead 
to a useful result, when they are taken up and completed by 
another organ, or perhaps by a series of organs. In other 
cases several organs, whose functions differ exceedingly from 
each other in character, are excited to action at the same 
time, and co-operate in producing a joint result. Or there 
may be sets of organs associated in this manner, some of 
which act simultaneously, and others in succession, and thus 
by the aid of all, accomplish the ultimate objects of their 
operations. In the process by which the human body is sup- 
ported and nourished, all these varieties of associated actions 
are exhibited. As soon as food is placed in the mouth, the 
glands in the vicinity are excited to pour out the fluids, 








12 Medical Jurisprudence. [July, 


which they separate from the blood, in greater quantity than 
at other times, in order that, by their mixture with the food, 
they may favor its digestion. This is indeed favored by the 
motion of the parts in mastication. But that it is principally 
by sympathy that these glands are thus excited to action, is 
manifest from the circumstance that the same effect is pro- 
duced, when the food is placed in the mouth, without any 
such motion ; and that the motion, without the food, does not 
produce it, in anything like the same quantity. In the same 
manner, when the food arrives in the stomach, the glands of 
that organ perform a similar office in pouring out their ap- 
propriate juices. At this time too, the liver partakes of the 
same influence, and is excited to an increased discharge of 
its peculiar fluids, which serve very important purposes in the 
process of digestion. And, as the food passes on through the 
intestines, the lacteal vessels are excited to take up such parts 
of it as are best suited to the growth or nourishment of the 
body. Thus the whole process is completed by a series of 
associated actions, neither of which can be dispensed with 
without essential injury ; and neither of which can effect any 
useful purpose by itself alone. In this instance, the organs 
concerned are also connected by their relative situation in the 
body. But in the process by which the race is continued, 
by the reproduction of individuals, it is otherwise. The 
organs concerned in this process, in the female, have no re- 
lation, either in their situation, nor their structure, nor even 
in their functions, except as it respects the ultimate object 
for which they are designed. And yet their actions are so 
associated, as that one organ perforiis no function whatever, 
until it is excited by a previous action in another organ. 
When conception has taken place in the uterus, the mamme 
enlarge and prepare for their secretions; and when the fetus 
is expelled from the uterus, and not till then, the milk is 
actually secreted in the breasts for its support. 

In like manner the act of swallowing, and that of breath- 
ing, as well as the discharge of the several secretions, are the 
result of the associated actions of different organs. Indeed 
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the same may be said of almost or quite every other opera- 
tion of the human body. For, although some operations re- 
quire the concurrence of more organs than others, there is 
scarcely any (if inc 2d there be one) that is performed by the 
independent agency of a single organ. ‘Those parts, which 
are most frequently associated together by sympathetic actions 
in health, are generally disposed to suffer together in disease, 
whether the disease be spontaneous, or the effect of violence. 
But sympathetic diseases are by no means confined to such 
parts as are associated in their functions. Remote parts, which 
have no direct relation to each other in health, except as parts 
of the same being, are often connected in the symptoms pro- 
duced by an injury done to one of them. A familiar exam- 
ple of this-is found in the very common occurrence of a head- 
ache, produced by a disordered state of the stomach. And 
the disposition to sympathetic action is reciprocal; for a se- 
vere blow on the head will often occasion vomiting. 

The extremities, in like manner, often sympathize with 
the disorders of the stomach, by which an almost invincible 
coldness is produced ; and sometimes vomiting is occasioned 
by applying warmth to them. So it is also with the whole 
surface of the body. An eruption on the skin is a very com- 
mon consequence of a disordered stomach ; and nausea and 
vomiting follow an unseasonable repression of it. Indeed the 
sympathies of the stomach are more extensive perhapsthan 
those of any other organ of the body. 

It might be supposed that an organ, whose functions are 
immediately essential to life, would be more strongly con- 
nected with the rest of the body by sympathy, than another 
which performs a part less directly important to our existence. 
But this does not appear to be the case in fact. The heart 
performs a part inthe animal economy so essential, that life 
is immediately destroyed, if its functions are interrupted. 
And yet the heart may be diseased for a long time, and 
sometimes even almost to the destruction of life, before any 
more than occasional symptoms are excited in other organs 

VOL. XIV.—NO. XXVII. 2 
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by its sympathies. Hence it is, that diseases of the heart are 
sometimes so difficult of detection. The sympathies of the 
brain appear to be much less extensive than those of the 
stomach, although its functions are much more immediately 
vital. There are similar differences among all the other 
organs, in respect to their liability to produce a sympathetic 
effect on the rest of the system. 

Where an individual organ is subject to some diseased 
action by sympathy, from an injury done to another, that 
which actually received the injury is often more or less re- 
lieved from the consequences of it. Thus in the cases to 
which we have referred, of sympathies with the stomach ; that 
organ does not constantly suffer from sickness while the sym- 
pathetic effect remains; but when that is removed, the efiect 
returns upon the original organ. When, however, it is the 
whole system that suffers from an injury done to a part of it, 
the general effect has no influence in relieving that of the in- 
jured part. The severity of a sympathetic fever is generally 
in direct proportion to the extent of the injury which caused it. 

It is obvious, how important a knowledge of the sympa- 
thetic relations of the human body must be to the physician, 
in every department of the profession. In seeking the original 
seat of a disease, he must not confine his attention to the part 
which exhibits the strongest symptoms of it, but must also 
take into view all the sympathies of which the parts are ca- 
pable. So, too, in reference to our present subject, in esti- 
mating the importance of a wound, we are not to regard the 
injury to a particular part alone, hut must also add to this 
the effect of all its sympathies, eit!er with other organs sepa- 
rately, or with the whole system venerally. In this point of 
view, wounds of different parts, which in other respects are 
of nearly equal severity, vary exceedingly in their conse- 
quences. There seems also to be a great difference in dif- 
ferent persons, arising from peculiarity of habit and tempera- 
ment. In a person of an irritable constitution of body, a 
wound will produce a much greater sympathetic excitement 
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in the system, than in a less irritable person. All these con- 
siderations, therefore, must be borne in mind by the physi- 
cian, when called upon to judge of the probable consequences 
of a wound. 

Another circumstance applicable to wounds, which may 
affect the importance of their consequence, is where the wound- 
ed person is already subject to some disease, or to some pecu- 
liarity of constitution, or of the structure of his body, by 
which the injury is rendered more serious than it otherwise 
would have been. 

The mere circumstance that he was sick, before he re 
ceived the wound, and might have died without it, does not 
at all affect the criminality of him who gave it. It was said 
by the Court, in the trial of Philips (and I understand it is the 
lancuoce of all the law upon the subject), that ‘If a man 
would have died soon, this furnishes no excuse for accelerat- 
ing his death. If the party was sick, and might possibly 
have died, we are not to speculate upon the question whether 
he would or not. We are not to go into these considera- 
tions.’ Indeed, within a few years a man has been tried in 
Massachusetts for murder, because he had advised a con- 
demned criminal to hang himself, on the morning fixed for 
his public execution. 

But where it is the disease itself that renders the injury 
fatal, so that a wound, which under other circumstances 
might have been comparatively harmless, produces death in 
consequence of the previous disease, the decision of the law 
might perhaps be different. ‘The fatal result, in this case, is 
so intimately connected with the disordered state of the body, 
and so dependent upon it, that the criminality of the 
which is the immediate cause of death, must, it should seem, 
at least be reduced from murder to manslaughter, and some- 
times perhaps to excusable homicide. A man, for instance, 
may have an aneurism. This is an affection which may 





1 Trial of Henry Philips for Murder. Boston Weekly Messenger—Vol. 
V1. p. 247. 
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continue a long time, and may advance far towards the de- 
struction of life, before the victim is so reduced by it as to be 
altogether confined from an intercourse with the world. In 
this state a blow, which at another time would have been 
perfectly harmless, may rupture the aneurismal sac, and he 
will expire instantly. Is the author of such a blow, even if 
given in a quarrel or altercation, to be regarded as a mut 
derer ? 

Even with a weapon, in its nature a deadly one, a blow 
may be given in such a manner as to occasion death, yet it 
may be very manifest that this would not have been the re 
sult, but for some peculiarity in the health of the person kill 

d. The hemorrhage from the bursting spontaneously of ar 
aneurism in the ham or from a varicose vein (morbid diste: 
tion of the urine) in the leg, is sometimes so profuse as t 
cause death in a very short time, unless some person of suf 
ficient skill to manage it happen to be present at the moment 
although the disease may not have advanced so far as to dis 
able the subject of it, or to render him incapable of labor 
Such cases, though not frequent, are occasionally met with in 
practice. Now if we suppose the aneurismal or varicose tumor 
instead ef bursting spontaneously, is ruptured in a quarrel 
and death ensues ; the existence of such a tumor is not su! 
fered to make the crime of murder of an offence, which, but 
for that, would have been no more than an ordinary assaul! 
and battery; but reduces the crime, in the eye of the law, t 
manslaughter. Other cases ofa similar nature might be men 
tioned. All that it concerns us, however, at present, to know 
is that a peculiar state of health, or a peculiar constitution « 
the body, by which an injury is rendered fatal, that would 
not otherwise have been so, may so modify the character o 
the offence in which the injury was given, as materially t 
diminish its criminality. In this case the peculiarity of stru: 
ture or disease can avail the prisoner nothing, provided th: 
injury be sufficiently severe to have destroyed life under ordi 
nary circumstances. It must be shown that it was rather tl 
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peculiarity in the state of the system, than the injury received, 
which destroyed life. It must be the province of the physi- 
cian in such a case to determine how far either of these causes 
of death may have predominated, and, consequently, in some 
measure, to decide the degree of guilt of the accused. This 
question will be, in some instances, one of no small difficulty 
to determine with such a degree of certainty as to be satisfac- 
tory, in a matter of so great importance. Where the nature 
of the case, in respect to occurrences of this sort is doubtful, 
other circumstances, such as tend to point out the temper and 
disposition of the criminal at the time the act was committed, 
will doubtless be suffered to have an influence in the decision 

The case of a peculiar structure of the body, by which it is 
more exposed to accidents than in the ordinary mode of or- 
ganization, is analogous to that of peculiar exposure from 
some disease. In a few instances, some one and perhaps more 
of the arteries which supply the limbs, take a course much 
more superficial than is usual in the generality of mankind. 
In such a case, a wound which commonly would be very 
trifling, might produce a very dangerous, and, (if no surgical 
aid is at hand) perhaps a fatal hemorrhage. An unusual con- 
struction of some of the bones furnishes a similar example of 
. preternatural liability to injury. 

Some examples of these several kinds of extraordinary ex- 
posure, whether from peculiarity of organization or from par- 
ticular diseases, will be mentioned when we come to speak of 
injuries done to the several parts of the body. In the mean 
time the following case, quoted by Morgagri, may serve as an 
illustration of this subject. 

‘An old man, being busy in cutting wood in the forest of 
another person, was caught by the master of the forest in the 
middle of his theft. "The master first blamed him, which was 
answered from the old man with curses and threats; and at 
length, as the old man was running away, the master struck 
him on the back, once only, with a club. The man fell down 
dead from the blow, after going two or three paces. The 

Q* 
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great artery was found to be ruptured transversely, and cleft 
asunder; notwithstanding, the vertebre and ribs were sound 
and unhurt.’ ! 

On this case Morgagri remarks : 

‘If it happen that this vessel was very near to rupture of 
itself, when it received a concussion from a violent blow upo: 
the vertebra, to which it adhered, it will not seem very fo: 
eign to probability to suppose that it might be broken through 
especially as by reason of the various passions and feelings « 
the old man, who was caught in the theft, enraged, and put 
to flight, the artery would be straightened at the same time, 
in several places, by irregular contractions, and the action of 
threatening and cursing, and the efforts of running, would more 
speedily urge on the blood, and force it more vehemently into 
this artery.’ 

A case is stated by Zacchias, analogous to those which we 
have been considering, of the complication of a wound witl 
i disease, in itself distinct from it, in a manner somewhat dif- 
ferent. During the prevalence of an epidemic of any kind 
all who live in the sphere of its influence are more or less 
predisposed to take the disease. In some instances, this pre- 
disposition is of itself sufficiently strong to give rise to the dis 
ease, without any other cause; in others it only seems to pre 
pare the system, so as to give effect to any exciting cause that 
may happen to present itself, and to give a character to the 
disease which is produced. 

In this manner, a wound may become the exciting cause 
of a disease to which it has no direct relation, and thus the 
time of an epidemic become the cause of death, when at a dif 
ferent period it would have been attended by no very serious 
consequences. 

‘When the plague was raging in the city, says Zacchias 
‘ Silvius Amorinus, being suddenly provoked by one Ansovi 
nus, struck him on the head. 


The wound was considerably 


severe, but there was no fracture of the bone, nor any other 
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injury, which should render it in itself dangerous. On the 
third day, Ansovinus was seized with a violent fever, with 
very acute pain in the head, and vertigo, and vomiting of 
jilious matter. At the same time the wound became greatly 
inflamed, and the next day mortification began in it; and livid 
spots appeared over the whole body.—on the sixth day he 
died. Silvius was accused of killing him; and his friends ap- 
plied to Zacchias for bis opinion upon the case. Zacchias 
decided that he was not guilty of the homicide. For as the 
wound was not in its nature a mortal one, it was to be pre 
sumed that Ansovinus died of the plague, independently of 
the wound. It is easy to conceive that a case might occur in 
which it would be extremely difficult to determine to which 
cause the death ought to be attributed. But the merits of 
such a case must depend so exclusively upon the peculiat 
circumstances of the case itself. that it would be useless to dis 
iss it in the abstract. Besides the general purpose of ex- 
mining a wounded man, to ascertain the extent and degree 
of mortality of the wounds. it is sometimes of Importance to 
ittend carefully to Uieir situation and tothe direction in which 
they were @iven. in reference to the question whether they 
ald have been inflicted by the person himself. Every cir 
umstance of this sort, which can in any manner bear upon 
the question of the guilt or innocence of the supposed criminal, 
should receive a careful attention. ‘To a physician ,however, 
who is sufficiently familiar with the anatomy and with the 
powers of the human body, this case will present no difficulty, 
provided proper care is taken in the examination of the 
wound 
for a similar reason. it may be important to determine not 
only that a particular wound was a fatal one, but in what 
length of time life would be destroyed by it. The duration 
of the period that might have intervened between the time of 
giving the wound, and its fatal termination, may in some 
vases have a serious effect in detecting the real criminal, o 
n removing suspicion from an innocent man. 
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The result of all our observations is, that every circumstance 
which can have any relation to the question, either as to the 
cause or the mode of death, produced by a wound, or to the 
innocence or guilt of the man who gave the wound, should be 
carefully noted, and fully taken into the account, in making 
up a professional opinion. 

I will conclude this part of our subject with a case which 
has occurred among us, and which, while it shows the im 
portance of bringing all the circumstances of the case into 
view, shows also the folly of trusting to the opinions of those 
who are ignorant and incompetent. 

In February, 1818, an examination was held before two 

istices of the Peace, on a complaint against the master, mate, 
and supercargo of a ship, which had recently arrived from 
Calcutta, charging them with the murder of one Brown, a 
seaman. It appeared, that about four months before, there 
had been a disturbance, or meeting, on board the ship, in 
which, according to the testimony of the sailors, Brown re 
ceived a blow in his side, from one of the officers, with a hand 
spike. Whether this testimony was true or not, admitted o! 
some doubt,—but that is not material to the case, as to the 
object now in view. The sailors testified that Brown, afte: 
this time, was unable to do any duty, and kept all the tim: 
below, except once, when he attempted to stand at the helm 
but fainted, after standing about three quarters of an hour. 
The officers, on the other hand, uniformly declared that he 
was as able to do duty, and went aloft as well, after the 
meeting as before; that he was always a feeble man, and 
there was no change in his ability to labor at that time. In 
confirmation of this declaration, it was proved that he had 
been freely on shore, and had walked about town, during the 
three or four days from the time of the arrival of the vessel in 
port until the day of his death. A day or two before his 
death, he had applied to a physician for advice, who directed 
a plaster to his side. 

On the 13th of February, he appeared to be as well as he 








1835. | Medical Jurisprudence. 21 


had been for a considerable time previous: and he ate an 
enormously large dinner, with which he drank a considerable 
quantity of spirit. In the night following, he was taken sud- 
denly very ill. The physician of the family in which he 
boarded, was sent for, but he was not at home, and a pupil 
attended. 

From the testimony of this pupil, in the examination, 
it appeared that Brown was expiring when he arrived, and 
died before any thing could be administered. 'The body was 
examined the next day by a respectable physician, in com 
pany with another pupil, and himself. There was no extet 
nal mark upon the body which indicated violence. 

The abdomen was first opened: the small intestines ap 
peared to be in a sound state, but they were not opened 
The stomach exhibited a bigh state of inflammation, which 
was universal over the whole surface, and still retained the 
food which had been taken the day before. The liver was 
much diseased. ‘There were several abscesses in different 
parts of it. The state of the gall-bladder was also quite un 
natural. ‘This diseased state of the liver, in the opinion of this 
witness, would account for the detention of the food undigested 
in the stomach. The kidneys were slightly enlarged, and the 
ureters very much so. The spleen and pancreas were sound 
On examining the throat, the fifth and sixth ribs were found 
to have been fractured. The fracture was so near the sternum 
is to occasion a slight depression of that bone. Thé bones 
were entirely remitted, so as to give no indication of the age 
if the fracture. 'The heart was sound; as were also the 
lungs, except some slight adhesions on each side. 

This witness, although he would not say that the fracture 
of the ribs certainly produced the diseased appearances in the 
liver, yet said these appearances were such as a fracture of the 
‘ibs would rationally produce. He acknowledged that habit 
ual intemperance frequently produces diseased liver; but the 
ippearances of the liver in this case were, in his view, in some 


respects different from those incident to persons habitually in 
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toxicated. And he gave it as his opinion, that the fracture of 
the ribs was the cause of death, by producing the disease of 
the liver, the influence of which was extended to the stomach. 
The statement of the other young man agreed substantially 
with this, and he coincided in the opinion that the fracture 
was evidently the cause of death. By an omission, which 
can only be accounted for by the extreme imperfection of all 
our proceedings in reference to medical testimony, the only 
physician of regular standing in the profession, who knew any 
thing of the case, was not called upon for his testimony ; and 
notwithstanding it was intimated, by one of the medical wit- 
nesses, that he did agree with them in opinion. Upon this 
extraordinary testimony, the gentlemen were fully committed 
to take their trial for murder. 

On the following day, the prisoners were brought, by a 
writ of habeas corpus, before two justices of the Supreme 
Court, and a re-examination had. In the mean time, the 
body of Brown was taken up, and submitted to the examina- 
tion of the professor of Anatomy in our University, in com- 
pany with the physician who was present when it was first 
examined. These two gentlemen gave a more full and ac- 
curate account of the marks of disease, exhibited by dissec- 
tion, than had been given by the young men on the day pre 
vious. The stomach was very much distended, and contained 
a quart of undigested food, mixed with gin, which was ex 
ceedingly offensive. Its internal surface was very much in- 
flamed, and the most so about the upper orifice, and the in- 
testines also bore marks of inflammation. ‘There was a con- 
siderable quantity of fluid in the abdomen. The pericardium 
also contained four or five ounces, and the throat a pint. On 
sach side of this fluid, the liver was very much enlarged in 
all parts of it; and contained several tubercles. One of the 
tubercles had separated, but the situation of it did not corres- 
pond to that of the fractured ribs. It was perfectly clear that 
the state of the liver had no connexion with that fracture. 
The liver was so situated in the arch of the diaphragm, that it 
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could not have been wounded by the fractured ribs without 
penetrating the diaphragm and the lower portion of the lungs, 
and these parts must necessarily have retained much of the 
injury. But they were as sound opposite the fracture as in 
any other part. Besides this, it was evident from the appear- 
ance of the ribs, that the fracture was an old one; much older 
than the time of the meeting on board the ship. 

The head was opened. ‘The membranes of the brain had 
lost their transparency ; and there was considerable water be- 
tween them. The ventricles were also filled with water. 
The coats of the large blood vessels also exhibited strong marks 
of disease, occasioned by long continued habits of intemperate 
drinking. ‘The whole body was also dropsical from the same 
cause. 

These gentlemen both agreed that the state of the body 
was not the immediate cause of death; that it was itself, as 
well as the other diseased appearances, caused by the habits 
of excessive drinking ardent spirits; and that the immediate 
cause of death was the overloaded state of the stomach, the 
system being in such a state of universal disease. The pris- 
oners were thereupon discharged. 


(To be continued. ) 


ART. IL—AGREEMENT OF A FEME COVERT. 


Can the agreement of the wife, to join with her husband 
in conveying lands, be enforced against her ? 


THERE is a case in 2 Vernon, 61. Baker v. Child, decided 
in the year 1688, in which the opinion of the Court is thus 
laid down : 

Per Cur : Where a feme covert, by agreement made with 
her husband, is to surrender or levy a fine ; though the hus- 
band die before it be done, the court will by decree compel 
the woman to perform the agreement. 
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A case reported in 3 Peere Williams, 189. Trin. 1733, 
Hall vy. Hardy, goes still farther. ‘There have been an 
hundred precedents,’ says the Master of the Rolls, ‘ where if 
the husband, for a valuable consideration, covenants that the 
wife shall join with him in a fine, the Court has decreed the 
husband to do it.’ 

These ancient decisions are evidently grounded on the 
rules and principles of the civil law, which was once the rule 
of the Court of Chancery in England; at civil law the wife 
is considered as the companion and associate of her husband, 
and the husband as her protector, not her tyrant; the civil 
law never presumes that the husband can compel her by force 
or threats, to do an act injurious to herself, it does not guard 
her against such contingencies; but, on the contrary, guards 
against her own presumed levity, by requiring her husband 
to join her as a kind of guardian in every contract that she 
makes. Under such a system, the above mentioned decisions 
are certainly correct. 

Far different are the principles of the common law. It 
considers the wife as a servant, at best as a dependent to her 
husband, and the husband as a master who may be tempted 
to abuse his power, and against whose improper influence she 
ought to be protected. Therefore she is not permitted to dis- 
pose of her real property, without sufficient evidence given in 
a solemn form, that she is acting of her free will and accord, 
without any threats or compulsion from her husband. 

There have been various and fluctuating decisions in the 
Court of Chancery of England upon this subject. In a case 
anterior to Hall v. Hardy ; in Otread vy. Round, 4 Vin. 203, 
pl. 4. decided in 4 Geo. I. A. D. 1718, (Hall v. Hardy was 
decided in 1733) Lord Chancellor Cowper is reported to have 
said, that the doctrine of compelling the husband by imprison- 
ment to procure his wife to levy a fine, was a tender point, a 
great breach on the wisdom of the law, which secures the 
wife’s lands from being aliened by the husband without her 
free and voluntary consent, and that the authority of the 
Court in this respect should be sparingly exercised. 
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The reason given in favor of this doctrine is, that it is pre- 
sumed that when the husband covenants that his wife shall 
levy a fine, he has previously obtained her consent so to do. 
3 P. W.189. This is a natural presumption ; but what if he 
has obtained that consent by tyrannical means, by those very 
means which the common law is so particularly anxious to 
guard against 2. Turn it as you will, you will find in these 
conflicting principles of the chancery jurists and common 
lawyers, nothing else than the direct opposition of the civil and 
the common law to each other, two systems which it is impos- 
sible by any rational means to reconcile, because the one pro- 
ceeds on the principle of the tyranny, the other of the manly 
protection of the husband. Whichever of these principles is 
the best and the most rational is not my business here to in- 
quire; but certain it is, that they militate directly against 
each other, and that whatever may be said in favor of the 
rule of the civil law in such cases, still the common law is 
the supreme law of the land, and should not give way to a 
subordinate system not recognized by the Courts of general 
judicature. 

This is now felt and understood in the Court of Chancery 
of England; and in the case of Emery v. Ware, 8 Ver. 514, 
Lord Ellenborough is reported to have said, that if it were 
perfectly res integra he would hesitate very long before he 
would say that it is to be presumed that the husband had ob- 
tained the wife’s consent. His reasoning in this case fully 
shows the absurdity of this principle in a country governed by 
the common law. The case in 2 Vernon, 61, in which it is 
said that the wife, after her husband’s death, can be compelled 
to perform her agreement made while under overture, ap- 
pears to stand single, and is not less in contradiction with the 
principles of the common law than of «he Pennsylvania 
statutes, which it would virtually repeal In this State these 
English Chancery doctrines are perfectly res nove, and have 
never been acted upon here. We are consequently at liberty 
to reject them, as the English Chancellors would now do 

VOL. XIV.—NO, XXVII. 3 
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themselves, if they were not bound by precedents. I am 
therefore of opinion that in such a case a wife or widow can- 
not be compelled to perfect a conveyance of lands which she 
had agreed to make while under coverture, either by any of 
the State courts of Pennsylvania, nor by the Circuit Court of 
the United States sitting in equity, for though that Court may 
apply equity principles in certain cases when they do not mil- 
itate against the law of a particular State, it certainly has not 
a right to legislate for a State, or to introduce new laws 
among us. D. 





ART. Ill—CHARGE TO THE GRAND JURY, BY CHIEF JUS- 
TICE PARSONS. 


[It appears from a memorandum, in the hand-writing of the Chief Justice, 
on the manuscript of the following Charge, that it was delivered at York on the 
Ist Tuesday of July, 1806, and successively at Lenox, Northampton, Worces- 
ter, Dedham, Taunton, Plymouth, Cambridge, and Boston. Chief Justice 
Parsons took his seat on the bench for the first time as Chief Justice, at York, 
in the then District, now State of Maine. The Charge, which he delivered on 
that occasion, and which we now present to our readers, was celebrated at the 
time, as the production of a vigorous and learned mind.] Ep. Jur. 


GENTLEMEN OF THE GraNp Jury, 

Havine been empanelled and sworn diligently to inquire, 
and 4 true presentment to make of all such matters and things 
as sha! be given you in charge, a duty is now devolved on 
the Court; to charge you with the subjects of your inquiry. 

You are te inquire of the offences against the laws of the 
Commonwealth. committed within your county, and cogni- 
zable in this Cour. 


Offences against lay are classed under the heads of 'Trea- 
son—F'elony—and Mistemeanor. 


I. Treason is the levying of war, or the conspiring to 
levy war against the Commonwealth. 
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An insurrection’ by any number of persons, with the in- 
tent, by force and without legal authority, to redress real or 
supposed grievances of a public nature, in which the insur- 
gents have no particular interest, whether the object be to 
compel the executive or legislative departments, into any par- 
ticular measures,—to resist the administration of public jus- 
tice, or to remove real or supposed public nuisances, is levying 
war against the Commonwealth. A war of this description 
is hostility to the sovereignty of the People, and if it be suc- 
cessfully waged, the bonds of civil society would be loosened, 
and instead of a government of laws, we should be exposed 
io oppression and subjected to a wild and furious despotism. 

IJ. Felonies may affect the life of the citizen—or the security 
of the person from outrage—or the rights of property. 

1. Felony affecting life is either murder, or manslaughter. 

Murder? is the wilful killing any person, of malice afore- 
thought, either expressed or implied. The malice is express, 
when there was a premeditated intention to kill. Malice is 
implied, when the killing is attended with circumstances 
which indicate great wickedness and depravity of disposition, 
a heart void of social duty, and fatally bent on mischief. 

Formerly, if the husband was maliciously killed by his wife, 
or the master by his servant, the offence was adjudged to be 
Petit treason; but by virtue of a late statute, it is now con- 
sidered only as murder, and as such is indicted and prosecuted. 

And every man who kills another in a duel, deliberately 
fought, is a murderer. 

Manslaughter’ is the killing another, either wilfully or 
through gross negligence, but not. from malice aforethought. 





' 1 Hawk. P.C. B.1.¢.17. § 25. 1H. H. P. C. pp. 133, 134. 138. 
Kegly 70—76. Foster's Discourse 1. § 2.3. 4.5. 6.7.8. Vid. our Stat. 
of Treasons passed 1777, c. 32. Vol. 3. p. 107, in which conspiring to levy 
war is treason, an offence not made treason by the 25 Edw. III. 

? 1 Hawk. B. l.c. 31. 1H. H.P.C.c. 36. 37. Foster's Discourse 2. 
§ 3. Stat. of Mar. 15. 1805, chap. 77, vol. 8. p. 643. 

3 Stat. of 16. Mar. 1785. c. 36. vol. 5. p. 268. 
*1H.H.P.C. p. 466. ¢. 38. Foster Cr. L. p. 290. 1 Hawk. P. C. B. 
.c. 30. 31. 


— 
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Homicide' from accident is excusable—from necessity it 
either is justifiable, or excusable; when for the advance- 
ment or in execution of public justice it is justifiable. 

Rape is an outrage of the person on whom it is com- 
mitted. It consists in having carnal knowledge of any wo- 
man with force and against her will. Or of any woman child 
under the age of ten years, whether with, or against her will 

2. Felonies affecting the rights of property are of various 
kinds. 

Arson’ is the malicious burning of the dwelling house of 
another, or any meeting house, church, court house, town 
house, college, academy or other building erected for public 
uses, or the store, barn or stable of another within the curtilage 
of a dwelling house, or any other store, barn, stable, house or 
building whatever of another, or any ship or vessel lying with 
in the body of any county; or of any stack of corn, hay, 
grain, straw, corn-stalks, flax, fences, piles of wood, boards, o1 
other lumber, or of any soil, grass, trees, poles, or underwood 
of another. If the dwelling house be burnt in the night time, 
the felony is punishable with death. Other malicious burn- 
ings are punishable according to the aggravations with which 
they are committed. 

Burglary is the breaking and entering any dwelling 
house in the night time, with the intent to perpetrate some 
felony, or the breaking out of a dwelling house in the night 
time, having entered with some felonious intent. If, at the 
time of entry, any person was lawfully in the house, and the 
offender, then or after he be within, be armed with a danger- 
ous weapon, or if he shall assault any person lawfully there, 
the offence is punishable with death. If all these aggrava 
tions be wanting, the punishment is solitary imprisonment, 
and confinement for life to hard labour. 





+ 1H.H. P.C. p. 471, c. 39. e. 40. 42. Foster Dise.c. 1. c. 2.¢. % 1 
Hawk. B. 1 c. 28. 29. 

2 Stat. 1805, c. 97, or Mar. 13, 1806. 

3 Stat. Mar. 16, 1805, vol. 8, p. 661, 2 

4 Stat. 1805, c. 101, or Mar. 13, 1806. 
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Larceny' is the stealing of the property of another, 
whether it be money, goods, or chattels, or any bond, promis- 
sory note, bill of exchange or other bill or certificate—or any 
book of accounts, for or respecting any money or goods due, 
or becoming due and payable, or to be delivered—or any deed 
or writing containing a conveyance of lands or other real 
estate—or any other valuable contract remaining in force—or 
any receipt, release or defeazance—or any writ, process, or 
public record. 

Larcenies may be committed in various ways and with dif- 
ferent aggravations. The thief may steal from the person—or 
he may break and enter any office, shop, or warehouse not 
occupied with a dwelling house—or any shop or vessel—or 
in the night time he may enter, or in the day time he may 
break and enter, any dwelling house, or the out houses occu- 
pied with it, or any office, shop, warehouse, ship or vessel— 
or, in the day time, he may steal in any dwelling house, 
office, shop, warehouse, ship or vessel, without breaking. Or 
he may, in the night time, break and enter a church, or some 
building erected for public uses, or a mill, malt-house, store, 
barn or stable—or having been convicted of larceny he may 
afterwards commit the same offence. In your inquiries, Gen- 
tlemen, you will attend to, and in your indictments distinguish 
these several aggravations, as, according to them, different 
punishments are annexed to the offence. 

Robbery? is the assaulting the person of another and 
stealing from him any property, of which larceny may be 
committed, putting the person in fear. The punishment of 
this offence was formerly death, now it is solitary imprison- 
ment and confinement for life to hard labor. It is also felony 
for any person to enter in the night time without breaking, 
or to break and enter in the day time, any dwelling house, 
or out houses thereto adjoining and occupied therewith, or 





? Stat. Mar. 16, 1805, vol. 8, p. 696-7. 
? Stat. Mar. 16, 1805, vol. 8, p. 693. 3° 








30 Mr. Chief Justice Parsons’ Charge [July, 


any office, shop, warehouse, ship or vessel lying within the 
body of a county, the owner, or other person, being therein 
and put in fear. 

To this list of felonies may be added another, involving 
only a gaoler or prison-keeper.t For if he voluntarily suffer 
to escape any person, lawfully in his custody for felony, he 
shalt suffer such punishment as the felon on conviction might 
have suffered, even if it were death. 

Accessaries.* In the perpetration of a felony, beside the 
immediate actor, any person present, assisting or giving en- 
couragement, is a principal felon. Any person absent, who 
had aided or procured the felony to be committed, is an acces- 
sary before the fact. After the felony be committed, any 
person who shall knowingly harbor, conceal, or maintain a 
felon, is an accessary after the fact—and if he shall knowingly 
harbor, conceal, or maintain an accessary, before the fact, to 
larceny, robbery, or arson, or any other felony, he is also an 
accessary after the fact. And more effectually to prevent 
robberies and larcenies, the receiver of stolen gouds, knowing 
them to be stolen, is declared to be an accessary after the fact. 

lil. Mispemeanors include all offences under the degree 
of felony, and are not easily reduced to specific classes. 

1. Some misdemeanors affect the correct or prompt admin- 
istration of justice. As the rescue of prisoners lawfully in 
custody. The voluntary or negligent escape of prisoners, 
suffered by those who have the lawful custody of them. The 
conveying of tools to prisoners in gaol, to enable them to effect 
their escape.* The bribing or corrupting the officers of jus- 
tice. Extortion by the ministers of the law under color of 
their office. EXmbracery, or an attempt unduly to influence, 
or to corrupt jurors in the execution of their office.’ Perjury, 





' Stat. Feb. 21, 1785, vol. 5, p. 236-7. : 

? Hawk. P. C. B. 2, c. 29,857, § 10 §. 26, 27,& $1. Stat. 16, March 
1805, Vol. 8, p. 694, 661-2. 

3 Stat. Feb. 21, 1785, vol. 5. p. 236-7. 

4 Hawk. P. C. Book 1, c. 67, § 2. c. 85. 

5 Hawk. P. C. B. 1, c. 69. 
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or wilful false swearing, in a matter material to the issue, 
when the party is duly sworn to declare the truth, and sub- 
ornation of perjury. T'o this class may be added Blasphe- 
my, which consists in denying, cursing, or contumeliously re- 
proaching God, his creation, government, or final judging of 
the world, or by cursing or reproaching Jesus Christ, or the 
Holy Ghost, or the Scriptures. Blasphemy,' however criminal 
in the sight of heaven, is by our laws punished as a civil 
offence of a very dangerous tendency. ‘To procure credit to 
human testimony, and to secure the fidelity of officers in pub- 
lic stations, all wise legislatures have devised some act of re- 
ligion. By our laws, Witnesses and Public Officers are bound 
by the sacred obligations of an oath in the name of that Be- 
ing, who will not hold him guiltless who taketh his name in 
vain. If, therefore, any person might with impunity revile 
and contumeliously reproach the Sovereign of the Universe, 
his attributes, his providence, kis son, his spirit, or his word, 
a reverence for his character and perfections would be im- 
paired, a regard to his omniscience and justice would be di- 
minished, and the solemn sanction of an oath would degen- 
erate to an idle ceremony. 

2. Other misdemeanors are against good morals,—as 
Adultery and Polygamy.? Although the persons principally 
injured by these offences are the innocent parties, yet they 
violate the rights of the marriage bed, and poison the endear- 
ing charities of domestic life. Lascivious cohabitation be- 
tween man and woman, when either of the parties is married, 
and open gross lewdness, whether the party is or is not mar- 
ried ; also the crimes against nature, which formerly were 
felonies, but now are reduced to disgusting misdemeanors. 

3. Some misdemeanors affect the rights of persons, as As- 





' Stat. of July 3, 1782, vol. 4th. p. 150. 

* Stat. 17 Feb. 1785, Vol. 5, p. 234-5. 

Stat. of Feb. 28, 1785, vol.5,p. 241. Repealed. The Stat. of 1805, c. 88, 
p- 104 and the Stat. of 16 Mar. 1805, vol. 8, p. 666-7, punish the offence by 
solitary imprisonment. 
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saults and batteries ;! and the malicious maiming or disfiguring 
the person of another.? 

4. Some misdemeanors depend on, or are greatly aggra- 
vated by the intent with which the act is done. As Assaults,’ 
with the intent maliciously to maim or disfigure another, or 
with the intent to commit Robbery—Rape—or Murder. In 
this last description, are included all who fight a duel, and 
their advisers and seconds, when no homicide ensueth. Also 
the giving or accepting a challenge to fight a duel, when no 
duel be fought. Also the entering in the night time, without 
breaking, or the breaking and entering in the day time, any 
dwelling house or any outhouse adjoining and occupied with 
it, or any office, shop, warehouse, ship or vessel, with the in- 
tent to perpetrate some felony.‘ 

5. Some misdemeanors affect the rights of property, among 
which are, the malicious killing, maiming, or disfiguring the 
cattle of another. ‘The receiving of stolen goods, knowing 
them to be stolen ; this offence may be prosecuted and pun- 
ished as a misdemeanor before the prosecution of the prin- 
cipal.6 Counterfeiting any gold or silver coin current within 
the State, or uttering or having in possession any such coun- 
terfeit money with intent to pass the same as good, knowing 
it to be counterfeit." Or the having in possession, or the 
making or mending any tools, with the intent to use them for 
counterfeiting any coins of this description.® Forging or 
altering certain instruments and securities, both of a public 
and private nature, including bank notes lawfully issued, 
with the intent to defraud others. Or the uttering such in- 
struments or securities with such fraudulent design. Or the 





' Hawk. P. C. B. 1c. 62. 

2 Stat. of Mar. 15, 1805, vol. 8, p. 644. 

3 Vide preceding note, and Stat. of Mar. 16, 1805, vol. 8, p. 693, & Stat. 18065, 
c. 97. 

4 Stat. of 1805, c. 101, or Mar. 13, 1806, p. 122. 

5 Stat. Mar. 16, 1805, vol. 8. p. 661-2 

§ Ibid. p. 696-7. 

7 Stat. of Mar. 15, 1805, vol. 8, p. 637. 

8 ibid. 
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having in possession, with the intent of fraudulently uttering, 
any forged or altered bank note. Or the having in posses- 
sion the tools or materials for forging such notes, with the 
intent to use them for that purpose. 

6. There are some misdemeanors which endanger or dis- 
turb the Public Peace ; as the publishing false and malicious 
libels,' affecting the conduct or character of others, whether 
they are public officers or private citizens. Barretry, which 
consists in stirring up suits and quarrels among the people, 
either in the country, or in courts of law.2~ And when 
three acts of barretry have been committed by any man, he 
may be indicted as a common barreter. Riots, routs, and 
unlawful assemblies. A riot is the unlawful assembling to- 
gether of three or more persons, with the intent mutually to 
assist each other in doing an unlawful act, or even a lawful 
act in an unlawful manner, and proceeding to execute their 
design to the terror of the people. 

7. Public nuisances form another class of misdemeanors. 
The erecting of a public nuisance,‘ which, from its nature or 
situation, may affect the lives, health, or accommodation of 
the citizens, is an offence deserving at all times particular en- 
quiry. It is also a public nuisance to place obstructions in 
highways and on bridges ; or to suffer them to be out of repair 
and dangerous to those who have occasion to use them.’ 
They are so necessary for the safe, easy, and expeditious pas- 
sage from place to place, that sufficient labor and expense in 
keeping them in repair is in fact the best economy. 

8. The last class of misdemeanors, Gentlemen, to which I 
shall call your attention, are those which relate to the laws 
providing for the instruction of youth, and the diffusion of 


1 Hawk. P. C. B. 1c. 73. 

2? Hawk. P. C. B. 1c. 81. 

3 Hawk. P.C. B. I, c. 65. 

* Hawk. P. C. B.1,c. 75. Stat. of June 7, 1785, vol. 5. p. 281. Stat. 
of Mar. 4, 1800, v. 7, p. 395. 

5 Stat. of Mar. 5, 1787, vol. 5. p. 615, Stat. Feb. 28, 1797, vol. 7, p. 68, 
plantations. 
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religious knowledge through the State. Without public 
schools,' the children of many citizens will grow up in igno- 
rance, without a knowledge of their rights or duties, and will 
become a burden on that government which it should be their 
duty to support. The laws therefore enjoin us to teach the 
rising generation to be good citizens, and to provide, as nearly 
as possible, equal advantages for all, who are to possess 
equal rights. 

The diffusion of religious knowledge is also essential to 
the well being of the State? And it cannot be effected, but 
by the settlement and support of teachers in towns, parishes, 
and societies incorporated for religious purposes. Some per- 
sons have professed dissatisfaction with eur constitution and 
the laws made in obedience to it, for its interference, as they 
supposed, with religion ; and they have considered the people 
as assuming a power which the founder of it reserved to him- 
self. A short review of the subject may, perhaps, satisfy us, 
that the people not only had a right, but that it was their 
duty to provide by law for religious instruction. 

Every well regulated government, established for the people, 
ought to contain within itself the principles and powers ne- 
cessary to promote and secure their happiness. This happi- 





' Stat. of June 25, 1789, v. 9, p. 18. Add. Act. v.7, p. 380. Feb. 28, 1800 

? Const. 3 art. of Decl. of Rights. Stat. of Mar. 4, 1800, vol. 7. p. 405. 

3 [Very lately, the third article of the Bill of Rights, prefixed to the Consti- 
tution of Massachusetts, has been amended, in respect to the features praised 
by Chief Justice Parsons. By that article, as it originally stood, the legislature 
were authorized to require of the several parishes and towns to make suitable 
provision, at their own expense, for the institution of the public worship of 
God, and for the support and maintenance of public protestant teachers of 
piety, religion, and morality, in all cases where such provision shall not be 
made voluntarily ; also to enjoin upon all the subjects (this last word is used 
in the Constitution) an attendance upon the instructions of these public teach- 


ers. The amended article, however, while it secures to the several religious 
societies of the Commonwealth the right to elect their pastors or religious teach- 
ers, and to raise money for erecting and repairing houses for public worship, 
&c. makes it no longer incumbent upon the towns and parishes to make pro 
vision as abovementioned for public worship, or upon individuals to attend upon 
the instructions of teachers of religion.} Ep. Jur. 
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ness must result from the practice of a correct system of moral 
duties, founded in the nature of man as a reasonable and 
social being. The knowledge of such a system the civil 
magistrate is, therefore, bound to spread among the people, 
and to exhibit the most rational and effectual motives for its 
practice. But the practice of a part of this system cannot be 
enforced by temporal penalties. ‘The moral duties of imper- 
fect obligation, as charity, liberality, hospitality, gratitude, 
parental affection, filial attachment, and all the benevolent 
acts which constitute good neighborhood, cannot be the object 
of human legislation. ‘To compel by law the practice of 
these virtues would destroy their nature. 

Further, human laws can punish offences only of which 
there is evidence. Crimes committed in secret are, therefore, 
out of the reach of the civil magistrate. Thus, our lives and 
our property lay at the mercy of every man who can assail 
them without witnesses, and who has no restraint on his 
actions but the dread of temporal punishment. What then 
could the people do to provide a remedy for these defects, neces- 
sary in a government merely civil? Like all wise legislatures, 
they called to their aid the unceasing operations of religion. 

In Christianity they found a pure and perfect system of 
morals, embracing all ranks, stations, and conditions of men, 
and exhibiting the strongest motive to the practice of it by de- 
claring the existence of a future state of rewards and punish- 
ments. Here every citizen could learn all his civil and social 
duties,—and here, the man meditating mischief would be in- 
formed, that though wrapped in darkness, he was not unseen, 
but was in the presence of a Judge, whose wisdom he could 
not deceive, and whose justice he could not escape. The 
people, therefore, as a wise and indispensable means of civil 
and social security and enjoyment, established the religion of 
Protestant Christians ; not any one sect, but all sects indis- 
criminately, without subordination,—and giving to each equal 
protection and equal privileges. 

To diffuse the knowledge of this excellent system, that 
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civil society might enjoy its salutary influences, there must be 
teachers. And the laws have accordingly enjoined it on all 
towns, parishes, and other societies incorporated for religious 
purposes, to elect and support public Protestant teachers of 
piety, religion and morality, leaving it in the absolute power 
of these corporations whom to choose, and the nature of their 
support. By adhering to this liberal and equal establishment, 
as we prevent all possibility of vesting in any one sect pecu- 
liar privileges or prerogatives over the others, so we obtain for 
ourselves that civil and temporal safety which is unattainable 
but by the sanctions of religion. And, Gentlemen, while we 
are instructed how to be good citizens, good neighbors, good 
in every relation of this life—if we should also be taught, that 
there is another and a better country, and should learn the 
way to gain an inheritance in it, surely we should not com- 
plain because patriotism may be exalted to piety. 

Of these offences you will diligently inquire, and true pre- 
sentment make, without either envy, hatred, or malice, and 
without love, fear, favor, affection or hope of reward. 

When the result of your inquiries shall lead to accusation, 
the Solicitor General will assist you in reducing your proceed- 
ings to the forms necessary for legal animadversion. 

The importance of executing the duties of your office with 
honest attention, cannot be explained more clearly, than by 
describing its nature and design. Government being insti- 
tuted for the support and protection of rational liberty, laws 
must be enacted to restrain the passions and appetites of in- 
dividuals from violating the just rights of others. The laws, 
to be effectual, must annex penalties to the breach of them; 
and make provision for the prosecution of offenders. For this 
purpose, it is necessary that there be a public accuser. Were 
this office permanently vested in any one man or body of 
men, our liberties would be unsafe. The exclusive right of 
accusing would attach to itself an influence and power that 
would be irresistible. 1t would be able to dispense with the 
laws—to deny protection to innocence, and to shield guilt 
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from punishment. ‘To avoid these evils, our laws, in desig- 
nating the men who are to discharge the duties of an office 
necessary to the Commonwealth, have applied the principle 
of election. ‘The several towns choose a number of their 
fellow-citizens competent to this office; and from this num- 
ber you, Gentlemen, are selected by lot. "When empannelled 
and sworn, you are to execute the functions of Public Ac- 
cuser, and having discharged this painful office for a short 
time, you are again blended in the mass of our fellow-citizens. 
To guard against the escape of criminals, and to secure to 
yourselves freedom and independence in your inquiries, the 
Commonwealth’s council and your own you will keep secret. 
Thus constituted, liberty is without danger, innocence will 
have protection, and only guilt will have cause to fear. 

This principle of election is further inseparably connected 
with our Courts of Judicature. To preserve the Judicial de- 
partment from the control of the other departments of govern- 
ment, and to enable the judges to acquire the knowledge 
and experience necessary for the proper discharge of their 
duties, they hold their offices during good behaviour, but it 
is a general rule, that they cannot pass upon the life, liberty, 
reputation, or property of any man without the consent of his 
fellow-citizens, expressed by a jury elected and sworn for that 
purpose, if he choose to put himself on his country. 

As we survey the other parts of our Government, we shall 
find this principle of election pervading every department. 
Indeed, it is the animating principle, the soul of our constitu- 
tion. ‘The people, from their numbers and dispersed situa- 
tion, being incompetent to exercise the legislative or executive 
powers, hold, as the foundation of those powers, the right of 
election. Our Constitution is, therefore, founded on principles 
of real freedom, having for its great objects public liberty and 
private safety. And, as we value these blessings, so should 
we sincerely adhere to the means of procuring them. 

If further motives should be required, they will result from 
the consideration that an elective constitution is the only 

VOL. XIV.—NO. XXVII. 4 
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politically free one, the people of Massachusetts can have. 
Whenever the executive and legislative powers are united, a 
subjection of the judicial will follow, and there can be no po- 
litical liberty. An hereditary executive, not deriving his au- 
thority from the people, nor accountable for its exercise, will, 
either by force, corruption, or fraud, render a popular legisla- 
ture dependent on him,—or the popular legislature will an- 
nihilate the authority of the monarch. In either event, the 
balance of the several powers of government being destroyed, 
public liberty could have no security for its existence. Let 
it therefore be repeated as an axiom in politics, that our Con- 
stitution, to be politically free, must be founded on elections by 
the people. For my part, possessing some means of informa- 
tion, I know of no diversity of sentiments on this subject. 
The opinion is as general, as it is correct. Having such a 
Constitution, it must depend on the people to cause it to be 
administered with wisdom and fidelity upon its true princi- 
ples. It is, therefore, our interest, and a duty we owe to pos- 
terity, to elect to public offices our wisest and most virtuous 
citizens, and so long as they behave well in office, to give 
them our sincere and unbiassed approbation, which is the 
highest reward an honorable ambition will covet. As public 
offices are created, not for the emoluments of those who may 
fill them, but for the public interest, frequent elections are a 
privilege very important for the people. By the exercise of 
this privilege they may, by wise substitutions, remove from 
power and trust, unsuitable men; and by their continued 
confidence excite and reward the labors of good men. As it 
is not to be presumed that the people, enjoying these fun- 
damental rights and privileges, will voluntarily abandon the 
Constitution, if it should ever be destroyed from internal causes, 
these causes must arise from the improper use of their own 
powers. And the ambition of a few men, availing themselves 
of the passions or the mistakes of their fellow-citizens, will aim 
the first blow. If these principles be correct, our political rights 
and privileges assume the character of most important moral 
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duties, upon the upright and intelligent discharge of which 
depends the felicity of the present and of future generations. 
For no longer than we act wisely and virtuously,—no long- 
er than we exercise the rights of election with care, prudence, 
and discretion, can we reasonably expect that our free govern- 
ment will repel the calamities under which other republics, 
ancient and modern, have fallen, to rise no more. 

These very general observations, which at all times deserve 
the attention of citizens enjoying the blessings of an elective 
constitution, I submit to your candid examination, assuring 
you, that whatever may be their merits, or defects, they flow 
from a heart devoted to the best interests of our country. 





ART. IV.—IS A CONSIDERATION NECESSARY TO THE 
VALIDITY OF A DEED OF LAND? 


CASE. 


On the 27th January 1831, 8. W., by deed of that date, in 
the common form, and containing a covenant of warranty and 
other usual covenants, ‘gave, granted, sold, and conveyed’ 
certain real estate, therein described, of which the said S. W. 
was then lawfully seised in fee, to B. G. P., his heirs and as- 
signs; and the deed was acknowledged on the day of its date, 
and recorded on the 9th of February following. The deed de- 
clares that the conveyance is made in consideration of ten 
hundred and seventy dollars, paid to the said B. G. P. by the 
said S. W., although in fact there was no good or valuable con- 
sideration for the conveyance, it being made to the said B. G. P., 
(who was a son of the said S. W.’s second wife) merely on ac- 
count of the good will and affection borne to him by the said 
S. W. At the date of the conveyance, the said S. W. was 
solvent, and so continued till the time of his death, so that 
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there are no rights of creditors to be considere’, The heirs 
of S. W. seek to recover the said real estate; and the question 
is,— Whether by the said deed the said B. G. P. obtained a 
good title, as against the said S. W. and his heirs, to the fee 
of the said real estate. 


OPINION. 

S. W., being lawfully seised in fee of the premises, the deed 
is apparently sufficient to convey the fee from himself to P., 
for it is in the common form of deeds of warranty, and 
there is no apparent reason why it should not have the ordi- 
nary operation of such deeds. It is only when we look out of 
the deed, and consider the fact that the consideration, said by 
the deed to have passed, did not in fact pass, that there is any 
room for doubt. It becomes, therefore, an important question 
whether the heirs of W. can be admitted to aver and prove 
that the consideration, mentioned in the deed, did not pass, and 
that there was in fact no consideration at all for the convey- 
ance. There is some little confusion in the cases upon this 
point, but the general rule is no where denied, that no aver- 
ment can be made of a consideration contrary to that ex- 
pressed in a deed. Mildmay’s case, 1 Co. 176; Bedel’s 
case, 7 Co. 392; Rol. Ab. 786; Quarles v. Quarles, 4 
Mass. R. 680. Unless there be fraud or other illegality in the 
consideration. Collins v. Blantern, 2 Wils. 347 ; Pole v. 
Harrobin, 9 Kast, 416; Parton v. Popham, 9 East, 416. 

This exception is a just and reasonable one, and under it 
I think every case may be ranged in which evidence has 
been admitted to show a consideration contrary to the one 
expressed in the deed, or to show, as in the case of Ftllmer 
v. Gott, (7 Bro. P. C. 70) that a part of a consideration ex- 
pressed in the deed in fact. had no existence. In all these 
cases the consideration has been examined into, because other- 
wise ‘the law would be guilty of the strange absurdity of 
saying, this contract is fraudulent and void, but you shall not 
be permitted to show the facts which make it fraudulent and 
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void.’ But it seems to me perfectly well settled, that the state- 
ment of a consideration in a deed of land (unless impeached as 
fraudulent by creditors or purchasers) is conclusive. Once 
admit the general rule, that no man can be admitted to con- 
tradict the consideration in his own deed, and it follows of 
course that the grantor or his heirs cannot deny that the con- 
sideration recited to have passed did pass, or show that there 
was no good or valuable consideration whatever given for the 
land. ‘That the grantor or his heirs cannot be admitted to do 
this, I consider to be well settled both by the cases before 
referred to, and by the following. Macgley v. Haver, 7 John. 
341. Emery v. Chase, 5 Greenleaf, 232; Scheunerhow v. 
Vanderheyden, 1 John. 139; Green v. Weston, Say. 209 ; 
3 Preston’s Abr. 13-14; 3 Mason, 358, and cases there cited. 

It is my opinion, therefore, that the heirs of W. would not 
be admitted to show that there was no consideration for the 
conveyance from W. to P., but that the consideration men- 
tioned in the deed must be taken to be the true consideration 
as against them. 

But suppose that the law is otherwise, and the heirs of W. 
are admitted to aver and prove that the consideration men- 
tioned in the deed did not in fact pass, and that no other con- 
sideration passed from the grantee to the grantor. What will 
be the effect of this fact, or, in other words, is this deed suffi- 
cient to pass the estate intended to be conveyed by it, without 
any consideration ? 

At the common law, no consideration was necessary to the 
validity of a conveyance. A consideration was first required 
in courts of equity, and was made necessary in those modes 
of conveyance only, which derived their origin from the doc- 
trines and usages of that court, such as operate by raising and 
passing a use. But a consideration never was, and is not at 
the present day, necessary to the validity of a feoffment. Let 
us consider then whether this deed can operate as a feoff- 
ment. The statute of 1783, c. 37, § 4, enacts, ‘ that all convey- 

4* 








42 Consideration of a Deed. [July, 


ances of land, signed and sealed by the grantor, having right 
to convey, acknowledged by him before a justice of the peace, 
and recorded in the registry of the county where the land lies, 
shall be valid to pass the same, without any other act or 
ceremony in the law whatever.’ 

The effect of this statute is to substitute the acknowledg- 
ment and recording of the deed for livery of seisin. The 
statute enacts, that a deed acknowledged and recorded shall 
be valid and effectual to pass ‘ the land, not a use in the land, 
and accordingly it has been held, that a deed acknowledged 
and recorded may have the effect of a feoffinent without livery 
of seisin. Marshal v. Fisk, 6 Mass. 32; Thatcher v. Gill, 
cited, ib.; Thatcher v. Omans & al. 3 Pick. R. 521. 

There is no particular form of words necessary to consti- 
tute a feoffment, Com. Dig. Feoffment A.3; and there isa case 
in Roll’s Abr. where dedi et concessi were held sufficient, and 
by our law a deed will be construed as a feoffment, when such 
a construction is necessary to give effect to the intention of 
the parties. Knox & al. v. Jenks, 7 Mass. 494, and cases 
cited under the last point. 

It seems to me, therefore, that this deed would be construed 
as a feoffment, to the validity of which no consideration is 
necessary. But there is one further difficulty still remaining. 
For a feoffment, made without consideration, is said to be, as 
it were, of no effect, for it shall be construed to enure only 
to the use of the grantor himself. Co. Lit. 23 a.; Noy’s Ten. 
6; Dyer, 186, b. Before stat. 27 Hen. VIII. if a person had 
conveyed his lands to another without any consideration or de- 
claration of uses, the grantor still continued entitled to the use 
of the land, and this doctrine was not altered by that statute, 
though it gave to it this further efficacy, that the legal estate, 
which, before the statute, continued in the feoffee, was, after 
the statute, united with the use, so that if one after the statute 
made a feoffment in fee, without consideration and without 
any declaration of uses, the use immediately resulted back to 
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himself, and the statute executing the legal estate according 
to the use, he became seised precisely as before. 

In this case, however, although there is no consideration, 
there is a declaration of uses ; for, on looking into the ha- 
bendum in the deed, we find that the premises were convey- 
ed to B. G. P. ‘ To have and to hold the aforegranted premises 
to the said B. G. P., his heirs and assigns, to his and their use 
and behoof forever.” Now | take it to be very clear, that no 
use can result to the grantor when the use of the entire 
estate is expressly limited to the grantee. Tippen v. Cozen, 
4 Mod. 380; 1 Ld. Ray. 33; Saund. on Uses, 203. 

I am therefore of opinion that no use would result in this 
case to S. W., but that, on the contrary, the use being ex- 
pressly limited to B. G. P., would belong to and vest in him. 

Finally, I am of opinion that the title acquired by B. G. P. 
under and by virtue of S. W.’s deed, was a good title, and per- 
fectly valid as against the heirs of S. W. C 





ART. V.—THE GERMAN HISTORICAL SCHOOL OF 
JURISPRUDENCE. 


Introduction gén érala 0 Histoire du Droit ; par E. Ler- 
MINIER, Professeur de l Histoire des Legislations com- 
parées au College de France. Seconde Edition. Un 
vol.in 8°. Paris. 

A General Introduction to the History of Law. By E. 
LekMINIER, Professor of the History of Legislations 
compared, in the College of France. 


Tue first edition of M. Lerminier’s work was published in 
1829 ; and the publication of a second in 1835, considering 
its purely scientific character and the little interest felt in such 
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productions in France, as we infer from several remarks of 
the author, is highly creditable both to him and his work. 
Our principal purpose, in this notice, is to insert in our Journal 
a translation of the seventeenth chapter, on.the subject of the 
historical school of jurisprudence in Germany. As a work of 
general interest, however, we shall briefly state the object 
and the plan of the author, and for this purpose avail our- 
selves of the Themis (vol. 10, p. 318.) His first three chap- 
ters are devoted to an inquiry into what constitutes the idea 
of law (droit,) and in the remainder of the work the author 
follows out, from age to age,—from the renovation of science 
in the twelfth century to the present time,—the progress of 
several branches of human knowledge, which are commonly 
considered as distinct, but which he unites under the name 
of law, (droit). He inquires into the extent and manner in 
which Irnerius, Alciat, Cujas, Doneau, Dumoulin, L’Hospital, 
Bodin, Bacon, Grotius, Leibnitz, Thomasius, Domat, D’ Agues- 
seau, Pothier, Vico, Montesquieu, Filangieri, Beccaria, Kant, 
Hugo, Haubold, Savigny, Niebuhr, Gaus, Hegel, and Ben- 
tham, have successively contributed to this progress. In this 
investigation, the author regards, as belonging to one and the 
same science, first, the glosses of the early interpreters of the 
Justinian compilation, the philological discussions of the six- 
teenth century, the Cujacean restitutions of the ancient juris- 
consults, mutilated by Tribonian,—the attempts at classsifi- 
cation, generalization, and hermeneutics, commenced by Do- 
neau, and continued almost to the present day, by a great 
number of German, and by some French jurisconsults,—the 
collections of decisions or summaries of the jurisprudence of the 
tribunals, the sole or almost the sole tribute offered to science 
by the French jurisconsults and practicians of the seventeenth 
and eighteenth centuries; and finally, the historical, and, at 
the same time, philological researches of the Dutch school of 
the last century, which have been pursued by Hugo and Sa- 
vigny and their numerous school ;—second, the compilations 
of the ancient French customs, the legislative reforms pro- 
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posed or effected by L’ Hospital, Lamoignon, D’Aguesseau, and 
by the redactors of the new codes,—as well as the political or 
legislative theories of Bodin, of Montesquieu, of Filangieri, of 
Beccaria, and of Bentham ;—/dastly, the metaphysical or 
psychological speculations of Thomasius, of Leibnitz, of Kant, 
and of Hegel. M. Lerminier’s work, therefore, is not a his- 
tory of legislative institutions, either of nations in general, 
or of any particular nation ; but it is what the Germans call 
a literary history, that is to say, a history of the methods 
which have been successively practised, in order to elevate a 
certain object of study to the rank of a science,—of the differ- 
ent systems which have successively prevailed in relation to 
it,—and, at the same time, of the men and of the circum- 
stances, which have advanced or retarded its progress. The 
work is concluded by an Appendix, containing an analysis of 
the work of M. Gaus, On the law of succession and its de- 
velopments in the history of the world, and an analysis of 
Savigny’s History of the Roman law in the middle ages ; 
these two works, according to M. Lerminier, representing the 
opposite character and results of the labors of the two rival 
schools in Germany. ‘ It entered into the plan of our studies’, 
says M. Lerminier, in the Advertisement to his Appendix, 
‘to make known by long analyses the two histories of law, 
which the two rival schools in Germany represent, and which 
coustitute, as it were, the last word and the highest expres- 
sion of this part of the science ; devoted, the one to an exclu- 
sive culture of philosophic dogmatism, and the other to an in- 
vestigation, equally exclusive, of historical reality.’ 

Such, in brief, is the object and the plan of M. Lerminier. 
We now proceed, as we have already stated our principal 
purpose in this article to be, to lay before our readers an ac- 
count of the German Historical School of Jurisprudence, for 
which purpose we sball insert the 17th chapter of the work 
before us. 
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THE GERMAN HISTORICAL SCHOOL OF JURISPRUDENCE. 


Kiopstock, by his poetry, reanimated the genius of 
Germany. In the face of the French philosophy, which 
then reigned triumphant, and had a disciple on the throne 
at Berlin, he did not fear to give himself up to his religious 
and national inspirations. T’o Klopstock succeeded Lessing, 
at once a critic and a dramatist, and the precursor of Schiller 
and Goéthe, those two great artists, who at length associated 
Germany to the literary glory of England and France. 

Jurisprudence received an impulse from literature; and to 
Heinneccius and Bach succeeded original and German minds. 
The era of the historical school commenced. It must be re- 
marked, however, that the juridical revolution did not imme- 
diately follow Leibnitz, Thomasius and Wolf, who, in reality, 
were the movers of it: it did not come until after the men of 
literature and the philosophers had taken the lead ; jurispru- 
dence did not shine until after literature and philosophy. 

In Italy and France, Vico and Montesquieu had enlarged 
the philosophy of history and of law. The first, a solitary 
genius, in a corner of Italy, and great by himself, had traced 
the principles of what he called the new science. Drawing 
from the two sources of philosophy and philology, he under- 
took to unfold, at once, the real history of humanity and its 
rational destination. Vico attempted to connect, in an indis- 
soluble manner, philosophy and history, the world of ideas 
and the succession of facts; and from the whole to compose, 
under the inspiration and in the enthusiasm of the catholic 
religion, an original work—ridiculous in its form—in which, 
at every step, school-divinity and poesy jostle against each 
other, and in which, we perceive, as it were, divination 
rather than criticism. Vico was a poet, who frequently 


sung what he did not understand. Four years after the 
death of Vico, who carried with him the disdain of his co- 
temporaries, the consciousness of his genius, and an obstinate 
conviction of his immortality, appeared the Spirit of Laws. 
Montesquieu is a philosopher, who, in the bosom of the most 
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civilized and most intelligent people, considers the history of 
all nations, their manners and their legislations; sets forth 
the spirit of the laws, which had been made previous to his 
time ; and writes, in grand strokes, the universal history : and 
his work is an admirable monument, which will live always, 
as the most astonishing mixture of imagination, and of 
reason. 

Vico and Montesquieu did nothing more than to carry out 
the idea of Pascal, who regarded the whole succession of men, 
during the course of ages, as one man, always existing 
and continually learning. They traced the history of hu- 
manity, which, in their view, must necessarily go forward, 
without being forgetful of the past, and they in fact founded 
that school, since called the historical, which learnedly study- 
ing, and calmly interrogating the past, demands of it les- 
sons for the future. But the route indicated was yet to be run 
over. It was necessary, with the assistance of erudition, of 
philology and of criticism, to study each people, its manners, 
and its laws ; to substitute for the dreams of imagination and 
the presumptions of genius, impartial truth; and to descend 
into an infinite analysis, in order to justify or contradict the 
results of a bold synthesis. Germany, to follow out what 
had been commenced by France and Italy, undertook the 
task: and thus, to build up the edifice of true science, the 
nations came, each in its turn, like the tribes of Israel, to lay 
their offering upon the altar of the true God. 

The French philosophy, which was seeking to manifest its 
spirit in the Prussian Code, had begun to meet with resist- 
ance from the historical and national spirit in Germany. 
Justus Moeser, whose History of Osnabruck is indispensable 
for the study of the Germanic constitution, and John Schlos- 
ser, combatted in favor of science and of the manners of Ger- 
many. ‘They were the precursors of what was afterwards 
denominated the historical school. 

About the year 1790, a young doctor of law, Gustavus 
Hugo, who had been the pupil of Heyne and Spittler, under- 








46 German Historical School. {July; 


took to reform the study of jurisprudence. By means of lec- 
tures, the publication of periodical and of elementary works, 
and the composition of a history of Roman law, he changed 
the university mode of instruction, and awakened a taste for 
severe studies and for historical truth. He entered upon the 
reform of the science of law by history. Strongly prepos- 
sessed with the Roman law, he delineated its destiny and its 
revolutions, upon the plan of the chronological divisions of 
Gibbon,' and succeeded to the influence of Bach. From this 
historical position, Hugo, like a complete jurisconsult, em- 
braced all the faces of the science of law, and gave proof of 
an extended and encyclopedic mind,—a quality, without 
which a reformer would be unable to succeed. What he has 
written upon the philosophy of law, is, indeed, strange, ex- 
travagant, and narrow; but the service, which he has ren- 
dered, is, in having assigned to philosophy its place in the 
entire system of the science. So much for the general phy- 
siognomy. It must be added, that in the Roman law, the 
history of which he has enlarged, he is consummate and pro- 
found. His labors upon this part of the science, especially, 
will keep alive his name; and it would be happy if the pro- 
fessor of Gottingen had written his doctrines and researches 
in a clearer and more historical style? 





' The first edition of Hugo’s History of Roman Law appeared in 1790, 
and the first edition of his Manual of Natural Law in 1798. 

? The complete course of jurisprudence, written by Hugo, (Lehrbuch eines 
civilistichen Cursus) is composed, 1. Of an Encyclopedia, the sixth edition 
of which appeared in 1823; 2. Of a History of Roman Law to the time of 
Justinian, the tenth edition of which appeared in 1826; 3. A literary History 
of Law since the time of Justinian, the second edition of which was published 
in 1818; 4. Ofa course of Natural Law, of which the fourth edition appeared 
in 1819; 5. Of a Chrestomathie, the third edition of which appeared In 1820; 
6. Of a manual of the Digest, of which the second edition appeared in 1828 ; 
and 7. Of a manual of modern Roman Law, the sixth edition of which ap- 
peared in 1826. 

To these works must be added his excellent magazine, (Civilistiches Ma- 
gazin) which is indispensable for the study of the Roman Law. 

Hugo has also written a great number of articles in the Anzeigen of Got- 
tingen : and he has been recently occupied in collecting them into two volumes. 
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Cramer and Haubold united with Hugo in his enterprise of 
reform. The character of Haubold was entirely different 
from that of Hugo. The former almost always wrote in La- 
tin, and was, so to speak, the classic writer of this literary 
revolution. He attached himself to the Roman law, under 
the double relation of history and of literature, and illustrated 
it by philology and bibliography.’ 

But the man, who was above all to give renown and depih 
to this historical jurisprudence, had not yet appeared. In 
1803, M. de Savigny published his Treatise on Possession. 
The subject alone of this work indicates what was then the 
spirit of the juridical studies of Germany. Possession, as it - 
was in use among the Romans, is an idea entirely national : 
and to comprehend it, it is necessary to be acquainted with 
Rome, to seize with the mind of an historian the originality 
of her jurisprudence, in its shades and details, and yet, at the 
same time, upon points of doctrine, to come to dogmatic con- 
clusions. M. de Savigny was not inferior to his subject ; 
and he produced the most beautiful book of Roman law, 
which has been written since the sixteenth century. When 
we study his Treatise on Possession, we find in it the most 
happy intermingling of the two grand methods, which divided 
the sixteenth century, the method of Cujas and that of 
Doneau. Cujas excelled in the exegetic and Doneau in the 
dogmatic: M. de Savigny reconciles these two modes—qual- 
ifies them—completes them by one another—and is, at the 





They constitute, as it were, memoirs of the science of law in Germany during 
the last forty years. 

? The following are the principal works of Haubold : 

Institutionum juris romani privati historico-dogmaticarum lineamenta obser- 
vationibus maxime litterariis distincta, the second edition of which appeared 
in 1826. 

Institutiones juris romani litterarie, 1818. 

Doctrine Pandectarum lineamenta, 1820. 

Manvale basilicorum, 1819. 

Opuscula academica, Ist vol., Wenck’s edit. 1825. The pupils of Hau- 
bold have preserved his doctrines in a great number of isolated dissertations 
Haubold has written upon the Saxon Law 


VOL. XIV.—NO. X XVII. 5 
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same time, an ingenious philologist and a profound logician. 
Doneau showed himself superior to Cujas in the matter of 
possession. His theories are in part adopted and put in a 
clearer point of view by M. de Savigny. The style of the 
latter cannot be too much praised: it is the combination and 
the harmony of historical reality with the delicacy and sub- 
tlety of the dogmas of positive law." 

In the mean time philology began, at all points, to accom- 
plish its mission of joining the chain of times, and of render- 
ing us familiar with antiquity, and the nations which have 
preceded us.?_ Voss, by his translations of Homer and Virgil, 
revived the culture and knowledge of the ancients; and a 
pure taste for science and history every where sought the 
means of gratification. 

In 1811, M. Niebuhr published the first edition of his 
Roman History. This work was a sort of revelation. Rome 
and her origin, ancient Italy, with her races and colonies,— 
the patriciate and its mysterious spirit,—were resuscitated. 
The work was admired for the bold conjectures which re- 
minded the reader of Vico; the powerful imagination ; the 
ingenious philology, which gave life to the most primitive 
and obscure remains of antiquity; and for its style, at once 
severe and brilliant—a mixture of abstractions and of images, 
and whose poetic rudeness seems sometimes to breathe of En- 
nius and of Cato." ‘ 

The year 1814, in which the arms and the fortune of 
France gave way, was an epoch of enfranchisement and of 
awakening for Germany. Free from French domination, 
she recovered, with the independence of her territory, all the 
energy of her intelligence; and the German genius, which 
the imperious influence of the latter had subjected and dis- 
couraged, resumed its march with vigor. Already in 1813, 





? In 1827, M. Lerminier analysed the T'reatise ow Possession in a disserta- 
tion entitled: De possessione analytica Savignianee doctrine expositio. 

2 See M. Niebuhr’s preface to the second edition of his Roman History. 

3 Wachsmuth and William de Schlegel should be compared with Niebuhr. 
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the University of Berlin was opened, and upon the reverse of 
the fortunes of France, learned Germany engaged in study 
with an exaltation not without pride. In the meantime, 
however, the French domination and laws, from which 
Germany was ‘reed, had not equally affected the minds and 
hearts of her citizens. Many then bore, to every thing French, 
an inexorable hatred, which nothing could appease. But 
there were others, who, while they cursed the yoke of France, 
could not avoid being struck with her single and regular ad- 
ministration, and her simple and uniform legislation: and 
who consequently conceived the idea of reconciling with the 
national spirit some important innovations. Such were the 
views of the celebrated Thibaut, professor at Heidelberg, in 
writing, in the year 1814, upon the necessity of a common 
civil code for all Germany. 

M. Thibaut, with a complete view of the science of law, 
turned it especially to application and to practice; and, with 
some philosophical ideas, combined a knowledge of history, 
and a sound erudition, in a sufficiently just proportion to form 
a jurisconsult more prepossessed with the immediate appli- 
cation of the science, than with the uninteresting specu- 
lations of pure theory. He systematized the Pandects, and 
treated of several isolated points of the Roman law. 

Germany, wrote this jurisconsult, is free; and it is for her 
good citizens—for all good Germans, to unite to remove 
whatever remains of the French spirit. Political unity and 
power in a single hand would be mortal to Germany. But 
uniformity of civil legislation can alone save her from the 
anavchy with which she is threatened. The German law 
and the canon law are both confused and incomplete. The 
Roman law, certain theories of which are excellent, will 
never be entirely known; and besides, it does not deserve all 





* Ueber die Nothwendigkeit eines allgemeinem burgerlichen Rechts fur 
Deutschland. This little tract is found in a collection of divers treatises on the 
civil law, by the same author. 
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the exaggerated praises, of which it has been the object. 
Leibnitz, among others, has exalted it beyond measure." 
Further, it is not rational to wish to make an immediate 
application of itto Germany. There is nothing more repug- 
nant to the German genius than the Roman genius: and, 
inasmuch as the texts of the Roman law have innumerable 
variations, the lot of the subjects of its jurisdiction would de- 
pend therefore upon the labors and the conjectures of the 
learned. The science itself would suffer from a state of things 
so absurd: and it would be much better for it, and for the 
philology and history of law, to subsist apart. Besides, with 
an uniform code, the academic instruction would acquire 
unity, and thus would be effected the union so desirable of 
theory and practice. In the meantime, the people will be 
happy; the administration of justice will no longer be arbi- 
trary; and the national character, disengaged from loca! 
minutia, will become larger and more free. Let it not be 
objected that the law is eminently variable—that it depends 
upon places and times :—far from this, the law is made to 
triumph over the habits and inclinations of men, to correct 
and influence society. It is necessary, therefore, that ther: 
should be to Germany a common code, which, gathering the 
instructions of the past, and bringing together the riches and 
the progress of science, should give to the country an uniform 
and constant justice, and at the same time leave to erudition 
an entire independence. 

At this proposition of reform, minds were agitated and di 
vided. Many inclined in favor of Thibaut; but the juris 
consults, among whom the love of antiquity and of ‘nationa’ 
customs was a matter of religion and faith, revolted against 
the proposed innovation. At the head of the latter, M. de 
Savigny declared himself against the project of a general 
code, in a work entitled; Of the Vocation of our age for 





 Leibnitz has not, however, concealed the defects of the Roman law: but in 
order to have his entire opinion, it is necessary to bring together different 
passages. 
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Legislation and Jurisprudence. 'This little tract, which 
wae a kind of scientific pamphlet, written with life and pas- 
sion, was, as it were, a manifesto of the historical spirit which 
animated Germany. The following is the substance of it : 
The jurisconsults must identify themselves with the pro- 
gress of the country. ‘Two opinions divide them: one class 
wish for an entire re-establishment of the national jurisdiction 
and legislation ; the other proposes the creation of a general 
code for the whole German confederacy. This Jatter opinion 
belongs to the philosophical doctrines of the last half of the 
eighteenth century. ‘Then the tendency was to indefinite 
universal perfection ; and every thing national and historical 
was despised. ‘Thus, in legislation, new, precise, and abstract 
codes were required ; and customs and the empire of manners 
were derided. It must be acknowledged, that such was the 
opinion of the people, and that the governors were hardly 
able to soften and moderate this inclination to philosophical 
abstraction. Now, every thing is changed: the love of what 
is national,—the historical sense, is awakened. Theories 
and abstractions, which rest upon nothing real, are no longer 
esteemed; and those even, who demand a general code, 
found themselves upon practical motives.t But, upon the 
nature of positive law, they have narrow and deceitful ideas. 
in their view, right, in its normal state, is nothing more than 
the result of laws, that is to say, of the express dispositions 
of power: so that the only foundation of legislation is an 
entirely arbitrary one, and the right of today may not be the 
ight of tomorrow. Thus, according to this opinion, a com- 
plete and uniform code is to a people the first of wants ;— 
without a code it is abandoned to custom. Facts plainly give 
the lie to this meagre theory of right; for, if we investigate 
the primitive history of a people, we shall find, that its civil 
right has a peculiar and determined character, like its lan- 
guage, its manners, and its political constitution. Nothing, 





* The theories oi) Bentham have always been unknown in Germany, even 
to the partisans of codification. 
5* 








54 German Mistorical School. [July, 


in truth, is detached or delineated separately from the whole, 
but every thing subsists from a common life, every thing 
respires in the national consciousness. The youth of a peo- 
ple is poor in ideas, but it is living and robust. As yet, it is 
not explained in books or in discourse ; but nevertheless the 
relations of family and of property mai:ifest themselves with 
energy. And how? By symbolical acts,—a drama, in 
which consciousness is represented,—in which the ideas of 
the nation play the parts. Of this, the nations of ancient 
Italy, and the ancient Germans bear witness. Afterwards, 
when the faculties of a nation are developed, the civil law 
becomes distinct and abstract; the jurisconsults appear; thei: 
science begins to comment upon that, which, until then, had 
lived only in the national consciousness ; and by the side of 
the political, appears the ¢echnical element. Thus the law 
exists, in the first place, by manners and faith; and after- 
wards by science. Hugo and Moeser had already compre 
hended what was the province of history in the matter of 
legislation. 

[t is, therefore, so far from being true, that the laws, that 1s 
to say, the express dispositions of power, constitute law, that, 
on the contrary, they may frequently corrupt and debase it 
They exercise their influence especially by codes. Codes are 
a kind of legal programme, by which the state abolishes all 
that is not in them. That which constitutes and character- 
ises thefn is the supreme sanction of the state, which thus 
secares them a superiority in fact over other works. 

If we wish to promulgate a useful code, an epoch should 
be chosen, in which the science of law is vigorous and has 
attained its most powerful developement. A code ought to 
contain only the principles for the decisions of cases: for 
law, like geometry, subsists by fundamental and generating 
points, and the science of the jurisconsult consists in seizing 
the consequences, and in the understanding of the principles. 
Thus, if a code is compiled at an epoch when the science is 
feeble and poor, the pitiful work will be disastrous to the 
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country. The code promulgated will seem to regulate, but 
will not in reality—the administration of justice. As the 
jurisconsults will not be sufficiently strong to interpret it scien 
tifically, its application will be entirely arbitrary; and the 
science, unknown in the book destined to unfold it, will still 
he travestied under the names of jurisprudence,—of analogy,— 
of the nature of law. So much for the epoch of the making 
of the code: but the future will be’ still more compromised. 
if science awakes from its feecbleness—makes some slight 
progress,—<and tends to identify the age with its own spirit, 
it will encounter the code and its formulas as an obstacle to 
its progress. It will be obliged to stop before a legislation 
of fact in posssession of power. ‘Thus there are few epochs 
proper for the creation of a code. In the youth of a people, 
there is indeed a consciousness of law; but the language is 
indigent and rude, and its logical and artificial forms are not 
yet developed: witness, in antiquity, the Twelve ‘Tables, and 
in modern times. the middle ages. In times of decay. con- 
sciousness of law is extinct, and language is barren: there 
is neither form nor substance. ‘There remains, therefore, this 
intermediate epoch, in which form is in its perfection; but 
during this period, the need of a code is not felt. It would 
at least be felt only for those times of decay, which are to 
follow : but the strong and powerful ages are rarely disposed 
to foresee the coming infirmities of their descendants. 

Let us on this subject interrogate the history of the Roman 
law. If, at the third century of the christian era, jurispru- 
dence attained, in Rome, to the developement with which we 
are familiar. it did so because the times anterior had for a long 
while been preparing this brilliant literature of law. The 
Romans, under the ancient republic, knew how to reconcile 
the respect due to antiquity with the adoption of important 
innovations. ‘T'hus, in their political constitution and thei 
civil law, they always engrafted the necessary changes upon 
the customs and manners of their ancestors ; with them, noth- 
ing was violently broken—no schism was made with the 
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past; all was connected together and continued. They are at 
once ancients and innovators. From thence originated their 
fictions of law, which enabled them at the same time, to sa- 
tisfy the progress and the ideas of civilization, and to preserve 
a pious fidelity for antiquity. ‘Thus, by the side of the law 
of inheritance, grew up the possession of goods ;-—by that 
of revendication, the publician action ;—and the direct 
suggested the useful actions. Let not the excellence of the 
Roman law, therefore, be attributed solely to the third cen- 
wury.—It belongs to the entire history of Rome, from which 
it is clear, that the customs and manners of the people made 
the foundation of civil law, and that the laws, properly so 
called, exercised but little influence, so long as the customs 
«nd manners were preserved. Then they did not think of a 
code. Liven at the classic epoch of jurisprudence, this thought 
did not arise in the minds of Papinian, Ulpian, or Paul, who 
were prefects of the pretor, and who, certainly, were not 
wanting either in credit or in a solicitude for the science of 
law. On the other hand, Cesar, feeling his strength, and 
interested to preserve his power, had, two centuries before, 
conceived the project of a true code.t' In the sixth century, 
when the tendency of every thing was to corruption and 
languor, several codes rapidly succeeded each other: as the 
edict of Theodoric, the Breviarium among the Visigoths, the 
Papian, and the codes of Justinian. 

After this glance at the Roman Law, M. de Savigny ex 
amines Germany, and undertakes to demonstrate, that neither 
her manners, nor her political state, nor her language yet ob- 
scure, can yield to the uniform compilation of a civil code. 
He passes afterwards to an examination of the three codes in 


’ Sueton. Cesar, c. 44: Jus civile ad certum modum redigere, atque ex 
mmensa diffusaque legum copia optima queque et necessaria in parcissimos 
conferre libros. 

2 In reference to these different codes, see the second volume of the History 
of the Roman Law, during the middle age, and the analysis of that work at 
the end of the work of M. Lerminier. 
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vigor in Europe, the Austrian, the Prussian, and the French. 
in the warmth of controversy and of a wounded patriotism, 
le criticizes the last without measure, and it cannot be denied 
chat his learned censures, upon several points of it, are entirely 
ist. He notices especially ; 

The feebleness of the discussions of the counsel of state in a 
scientific point of view ; 

The insufficiency of the historical knowledge of the Te- 
dactors ; 

The plan of the code designed upon that of the Institutes 
of Justinian ; and 

The theory of nullities, so incoherent and defective. 

In his opinion, the compilation of these three codes is de- 
fective and their influence pernicious. Neither practice nor 
theoretical study has any vigor or freedom, under the regime 
of a legislation, whose weakness and whose formulas change 
not, and which become the official refuge of mediocrity and 
of ignorance. Thus, Germany, concludes M. de Savigny, 
may choose between a state of inertia and scientific depres- 
sion, and a science always progressive and living. Let her 
rake care not to render her doctrines and her intelligence 
stationary. 

This spirited an¢wer of M. de Savigny, to the partisans of 
xn code, produced an explosion; and a controversy imme- 
diately arose. Thibaut replied". To maintain and develop 
hits doctrines, M. de Savigny, in connection with MM. EHic- 
chorn and Goeschen, founded his celebrated Historical Jour- 
ual (Zeitschrift fur Geschichtliche Rechiswissenchaft.) 
lt was then, that his school was called, by excellence, the 
isistorical school. Some subaltern champions also engaged 
‘a the quarrel, so that, during some time, a sharp and pas- 
sionate discussion divided the jurisconsults and men of learn- 
ng Into two opposite parties. Finally, the two leaders, MM 


‘ See a complete sketch of the controversy concerning codification, drawn 
p vy M. de Savigny himself, in the third volume of his Historical Journal, 
-ne since published as an appendix to the Vocation, 2d edition, 182%. 
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de Savigny, and Thibaut, approached one another a little; 
insensibly this intestine war was appeased, and great and 
peaceful labors took the place of these temporary struggles. 
It must not, therefore, be mistaken—the quarrel concerning 
codification is only an episode in the progress of the historical 
school, and it ought to be regarded as no more. Codes are not 
made, in any country, because the jurisconsults desire them. 
They are the fruit of political events alone. They are an 
instrument of power or revolution, and science is not consulted 
as to the time when they shall be made. Thus, Cesar, Theo- 
doric, Justinian, Frederic and Napoleon meditated or insti- 
tuted codes, in order the better to establish the uniformity 
and the strength of their government. The legists are in- 
deed convoked to the work ; but for them, there is no initia- 
tive—no true power: they execute the work which they 
are commanded to do. Thus also, Bentham, the democratic 
enemy of the laws of ancient England, is aiming at parlia- 
mentary reform and the making of a general code. He is a 
radical, who demands victory for the arms, which have hith- 
erto rather served the cause of despotism. Erudition and 
science prepare the materials; but they do not dispose of 
them: another power puts in order, or disperses them, accor- 
ding to the peaceful or stormy destinies of nations. Germany 
is yet in the progress of the most beautiful scientific education, 
which a nation has ever made, and, as M. de Savigny has 
said to her, she ought to wait. In the meantime, the histo- 
rical school, disembarrassed from the broils of polemics, re- 
sumed its true character of an impartial and universal in- 
quest. It had been drawn on, in the warmth of the quarrel, 
and by the necessity of self defence, to elevate itself against 
philosophy, against the theories and speculations of the un 
derstanding, always sacred, and to be respected, even when 
destitute of the authority of experience, they boldly carry 
themselves in advance of society, and attempt to draw the 
latter after them, and to convince only at some future time. 
But from that period, history was studied for itself, without a 
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subordinate thought. M. de Savigny published in succes- 
sion four volumes of his beautiful History of the Roman law 
in the middle ages. His Historical Journal was filled with 
original essays on the subjects of history and legislation, M. 
Niebubr' gave the first volume of the second edition of his 
Roman History. 

This monument of historical labor, the first edition of 
which, as the author himself wishes, is to be regarded only as 
an essay of his youth, contained the settled opinions of the 
author, and was intended to bring down the history of Rome 
to the time of Augustus. 

These are the true merits of the historical school ;—and 
these the great works with which it is necessary to become 
acquainted? With a taste for history, and a meditation upon 
its truths, we learn the origin of the national legislation, 
its course through ages and revolutions, the new forms which 
it has taken, the ancient forms which it has cast off; we re- 
store to each century that which belongs to it; we no longer 
fancy that every thing is of yesterday, and that the laws 
which govern us, have fallen from heaven, like the Salian 
bucklers ; and then. if there are changes to be attempted, re- 
forms to be pursued, history having made her inquest, philo- 
sophy can decide. 

It is with great sagacity that M. de Savigny chose the 





1 M. Niebuhr co-operated also in the compilation of a scientific journal, 
which is devoted to jurisprudence, philology, and history: Rheinisches Mu- 
seum. 

? The reader will remark, that, faithful to our plan, we have mentioned only 
the works produced by the chiefs of the school; but by the side of, though be- 
neath them, there are innumerable works of historical erudition, produced 
upon all subjects, by inexhaustible Germany. It is only by an attentive read- 
ing of her periodical literature, and a comparison of the Journals of her differ- 
ent universities, that one can know the inexhaustible fecundity, which, es- 
pecially in philosophy, in jurisprudence, and in history, does not permit an 
opinion or a theory to exist for a moment without a contradictor. Without 
doubt, in this infinite mobility of the science, all things are not equally rich 
and precious :—but this is of little importance, inasmuch as exuberance is bet- 
ter than poverty to the human mind. 
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subject of his history ; in fact, it was the main point for the 
historical school, to demonstrate the importance of the Roman 
law, by a delineation of its destiny and its history,—to give an 
account of its duration in Europe—its eternal presence in th 
manner: and in the civilization of tbe middle ages, and how, 
without interruption, it has constituted, with christianity and 
the Germanic establishments, the law of Europe, even to the 
present day. Unfortunately, to these views so profoundly 
historical,! M. de Savigny does not join the rational judgrnent 
of the philosopher: one might almost say, that this illustrious 
jurisconsult has resolved to avuid every thing which resem- 
bles a philosophical idea; that he fears philosophy as some- 
thing revolutionary and fatal to jurisprudence ; but it is pre- 
cisely this prejudice, which has made M. de Savigny the 
most pointed, the clearest, and the most brilliant expression 
of the historical school; of which he is the chief, the repre- 
sentative, and the writer at once the most profound and 
popular. 

Hence, also, the lively reaction of philosophy, of which we 
shall presently take notice. In the mean time, science was 
enriched by precious discoveries. The Institutes of Gaius, 
numerous fragments of the Theodosian Code—the fragments. 
as they are called, of the Vatican—the Republic of Cicero— 
several fragments of his discourses—the works of Fronton— 
the letters of Fronton and of Marcus Aurelius—the Rhetoric 
of Julius Victor—some fragments of Symmachus, of Diony- 
sius of Halycarnassus, of Lydus concerning the magistracies 
of the Roman republic,—were inestimable acquisitions to ju- 
risprudence and philology. 

It is thus,? that from the year 1790 to the present time, 
the study of historical jurisprudence regenerated in its sources, 
has been pursued ; but erudition is not exclusively occupied 








1 See the Analysis in the Appendix to M. Lerminier’s work. 
? See an enumeration of these discoveries in the two first numbers of the 


Kritische Zeitschrift fur Rechtswrissenschaft, edited by Professor Schade 
at Tubingen. 
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with the Roman Law. In 1770, twenty years before the 
appearance of Hugo, Michelis, a rational theologian, had 
published his Mosaic Law (Mosaisches Recht) and thus 
opened a new era of sound studies in historical theology. 
Eicchorn followed, and refuted him upon some points. His 
son produced an excellent work upon the Germanic Law, 
Deuische Staats und Rechtsgeschichte, in connexion with 
which it is necessary to mention the labors of Moeser, of Rogge 
and of Grimm. But this is not all: the legislation of the 
Greeks and the Attic law were profoundly explored by Hall- 
man, Platner, Bunsen, Meier and Heffter. 

In noticing this general developement of the historical 
science, the criminalist jurisconsults, who proceeded in a di- 
rect line from the rational philosophy of .Kant, must not be 
forgotten. The school of Voltaire, with its ardent and flexi- 
ble philanthropy, had inspired the pure, but moderate mind 
of Beccaria. Kant and his criticisms impressed upon the 
jurisconsults, who were investigating the foundations of pe- 
nality, a rational and scientific character. Without doubt, 
since the time of Kant, and commencing with Fichte, pro- 
found differences separate the German criminalists, es- 
pecially in our days MM. de Feuerbach and Grolman. 
Systems are developed and combatted in an infinite variety. 
Even sensualismm sometimes shows itself in the theories of 
the jurisconsults; but their systems always proceed from the 
study of man—from psychology. Add to this also, that in Ger- 
many, the science and the history of law, are brought to the 
aid of theories and abstract speculations,? and it will be easy 
to conceive what lively opposition, what pointed contrast ex- 
ist between the philanthropic school of Voltaire, and the Ger- 
man criminalists, the various systems of Fiichte, Feuerbach, 
Grolman, Henke, Schulze, Hegel, and Spangenberg, who 





» M. de Feuerbach, at the commencement of his Lehrbuch des peinlichen 
Rechts, gives a list of the criminalists,—10 edition, 1828. 
* See the Archives of Criminal Law, of M. Mittermaier, and the project of a 
penal code prepared by M. Zacharie. 
VOL. XIV.—NO. XXVII. 6 
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all found themselves, in different degrees, upon the knowledge 
of man and of history, and whose origin, in the chronology 
of the science, goes back to the time of Kant. 

Southern Germany, to which during several years, her 
neighbor France communicated her manners and her laws, 
inclines sensibly, at the present day, to projects of reform in 
legislation, by means of science. Historical researches, plans 
of codification and dogmatic ideas, seem to concur to this 
end. Very lately, two celebrated jurisconsults of Heidelberg, 
MM. Mittermaier and Zacharie.' have founded a critical 
journal of Foreign Jurisprudence and Legislation, in 
which the jurisconsults of different countries have a common 
centre of communication and of doctrine, a kind of European 
inquest upon theories and facts. 

In this richness and variety of jurisprudence in Germany, 
we are sensible of life and progress. Since 1790, theory has 
continued there its peaceful agitations ; while, in the mean- 
time, the French have busied ‘themselves in practice at the 
tribune, and upon the field of battle. 


ART. VI.—EIOGRAPHICAL NOTICE OF THE HONORABLE 
NATHAN DANE. 


Mr. Dane was born in Ipswich, Massachusetts, Dec. 29, 
1752. He was descended from one of three brothers of that 
name, who early came over from [ingland, and settled in 





* 1829.—These two learned men have long deserved well of science by 
their important labors. M. Mittermaier has published several works upon 
the history and theory of criminal procedure ; and he is one of the principal com- 
pilers of the collection entitled: Archiv fur die civilistiche Praxis, (Archives 
for the application of Civil Law;) as well as of another cullection specially de- 
voted to criminal law; Neues Archiv des criminalischen Rechts, (New Ar- 
chives of Criminal Law.) M. Zacharie has written several works on public 
law, a project of a penal code, and an excellent manual of French civil law, 
composed according to the code. 
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Gloucester, Andover, and Ipswich. His father was a fatmer, 
of that worthy and substantial class, from which have sprung: 
so many of the distinguished men of our country. His 
parents are botli of them represented to have been respectable 
and excellent persons, and he always spoke of them with 
veneration and affection. ‘They had a numerous family,— 
six sons and six daughters,—of whom only two daughters 
now survive. 

Mr. Dane labored on his father’s farm till after he was 
twenty-one. ‘T’o this circumstance he often referred, as 
having contributed essentially to that physical vigor and 
power of long-continued application to study, for which he 
was afterward so remarkable. It was not till after he was 
of age, that he enjoyed more than the advantages of a com- 
mon-school education, which at that time were very small ;— 
though he was then in the habit of devoting most of the 
leisure he could command to reading, and his favorite study, 
mathematics. Soon after becoming of age, he resolved to 
prepare himself for College. ‘This he did in the short space 
of eight months. He entered Harvard University in 1774, 
and graduated, with high reputation for industry and scholar- 
ship, in 1778. After leaving College, he went to Beverly, 
where he taught a school, at the same time pursuing the 
study of the law under the late Judge Wetmore, of Salem. 
His surviving pupils speak of him with affectionate respect, 
as having been a devoted and successful instructor. In 1782 
he commenced the practice of law in Beverly, and came al- 
most at once into extensive and profitable business. He was, 
however, no fomenter of litigation,—but was conscientious 
in endeavoring to check it, whenever justice or expediency 
admonished him so to do,—-and the effect of his character in 
this respect, has long been visible in the place where, through 
his whole professional life, he resided. When clients came 
to him under highly excited feelings, he used frequently éo 
put by attending to their cause, till the next morning, to give 
them, as he said, opportunity to sleep upon it. 
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Though the practice of his profession, —till within about 
twenty years past, when by growing deafness, chiefly, he was 
induced gradually, and, at length, wholly to retire from it,— 
continued his chief object, he yet found time to fill, with honor 
to himself and advantage to the community, various impor- 
tant public stations. In 1782, and the three following years, 
he was a representative in the General Court of Massachu- 
setts. In 1785-6, and 7, he was a delegate to Congress 
In 1790, 94, °96-7, and 8, he was a member of the Massa- 
chusetts Senate. He was appointed on a Committee to re- 
vise the laws of the State in 1795, and again to a similar 
duty in 1811 and 1812. In 1794 he was appointed a Judge 
of the Court of Common Pleas for Essex County, but very 
soon after taking the oaths of office, resigned. He was ap 
elector of President of the U. States in 1812, a member of 
the Hartford Convention in 1814, and chosen in 1820 mem- 
ber of the Convention for revising the State Constitution, 
but, on account of deafness, did not take his seat. In these 
and various other civil offices, his services were eminently 
efficient and valuable. To have been the drafter of the 
Ordinance of 1787 alone, it has not without justice been 
said, is glory enough for any man. 

He, besides, took an active interest in many objects of gen- 
eral improvement and benevolence. His liberal donation, 
(which he bestowed in his lifetime, and the first rich fruits of 
which he lived to see and enjoy,) to the Law College of Har- 
vard University, is well known. He was a member and 
supporter of the Massachusetts Agricultural Society, the Mas 
sachusetts and Essex Historical Societies, and the American 
Antiquarian Society. To the Indiana and Michigan Histo- 
rical Societies, of which, in gratitude for his being the au- 
thor of the Ordinance which constitutes the fundamental 
law of those States, he was elected an honorary member; and 
to the Dane Law Library of Ohio,—for the same reason 
bearing his name,—he was a donor. He was also one of 
the founders of the Massachusetts Temperance Society (the 
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first established society of the kind), was for several years 
President, and contributed to its funds. Not only did he lend 
his aid to these general objects, but he interested himself in 
those which were on a smaller scale and near home. For 
instance, during the distresses consequent on the embargo 
and last war, he devised a plan for a society to relieve the 
poor of his own town, by furnishing them work, which was 
formed, and proved beneficial in its operation, and to which 
he was himself a liberal contributor in money and personal 
services. 

While Mr. Dane was thus engaged in public labors, he 
found time for much private study, as the results of his re- 
tired exertions abundantly show. His great work, ‘ A Gen 
eral Abridgement and Digest of American Law, with occa- 
sional Notes and Comments,’ in nine volumes, has for some 
years been before the world. That was published in 1823 
and 1529; and is regarded a monument of immense industry 
and learning. While that was in progress, he was also em- 
ployed in another work of nearly equal extent, entitled a 
Moral and Political Survey of America, which he has left 
complete in manuscript. ‘The objects of this survey, as stated 
by himself, are ‘ First, to bring into view the moral and _politi- 
cal principles of the various parts of America, from its dis- 
covery by Columbus in 1492, to the establishment of the 
Mederal Constitution in 1790; tracing those of civilized 
America to their true sources in the old world ; making Fed- 
eral America the principal object: Secondly, to form a just 
idea of the moral and political condition and character of men 
here in the same period: Thirdly, useful reflections, on pro- 
per occasions, especially in regard to that character and those 
principles of law and liberty, on which has arisen a great 
and enlightened nation, in United America—principles most 
essential to the preservation of its present condition: Fourthly, 
to do a little towards preserving in our country, a manly 
moral character—*a moral regulated liberty” —where this 


character and this wise union of law and liberty, are so very 
6* 
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important, and where a vicious character aud licentious lib- 
erty would soon destroy self-government.’ The following ex- 
tract from the Preface is subjoined, both as relating to the 
work itself, and as possessing the interest of an autobiograph- 
ical sketch. ‘Taking into view the author’s other labors, 
public and private, especially his other voluminous writings 
in print and manuscript, some may doubt if he has had suffi- 
cient time properly to form and revise this work, by no means 
a small one. If any such doubts do or shall exist, a mere 
sketch of his long life, method, and course of study, will, it is 
believed, at once remove them, and show how much common 
talents, in sixty years and more of studies, accompanied by 
unceasing industry and exertions, may accomplish. So far 
as there may be any merit in the author's writings, profes- | 
sional labors, and public services, state and federal, it is to be 
attributed entirely to his industry, method, and course of 
studies. As much extended as are his writings, facts that 
may be briefly stated will show there has been no need of 
haste or want of time. By several years’ labor on a farm, a 
constitution good in itself was much strengthened and con- 
firmed. In the same years, by mathematical studies, his mind 
acquired the habits of close thinking and patient investigation. 
His firm constitution, and unwearied habits in thinking, and 
persevering industry, enabled him in eight months to prepare 
for admission into Harvard College, on examination in the 
usual manner, in the year 1774. Thesame firm constitu- 
tion, patient habits, and untiring mind, have enabled him 
since to study and write at least twelve hours aday. Neither 
the care of children, nor the cares or want of property, have 
interfered with his studies. In May, 1782, he began to col- 
lect materials for this and his law work. Since leaving col- 
lege, in 1778, he has confined his studies and writings princi- 
pally to the subjects of law and politics, history and biogra 
phy, morals and religion. He has always, since he com- 
menced these studies, used common-place books, some of 
which are preserved ; and has ever made his public and pro- 
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fessional business and his writings go hand in hand, and 
afford aid one to the other. Are not sixty years of such 
studies nearly equal to the studies of three common lives in 
time and industry? It is here proper to state that, in 1782, 
when the author, in fact, commenced this and his law works, 
there were only fragments in the country on either subject, 
and he came to the resolution to make his collection of mate- 
rials on both subjects as extensive as possible, so as to produce 
something like a whole on each. Could he now be carried 
back to the age of twenty-eight, and find the copious writings 
now existing on each subject by others, probably he would 
not think of engaging in either case. Though no other per- 
son has ever produced a general code or abridgement of Amer- 
ican law, or a general survey of all parts of America any way 
like this, yet the writings of others on these topics are now 
copious and very valuable. But being the writings of nume- 
rous distinct and scattered authors, they are in numerous dis- 
tinct and scattered parts. Of near thirty histories, by as many 
authors, each one is only the history of a single State. It 
will be found, on inquiry, that near half of the chapters in this 
work are peculiar to it, but a small part of which is to be 
feund in any other writings published ; and where the infor- 
mation given can be found elsewhere, it is generally in a 
scattered state, and not embodied, as in this work. Indeed, 
no one has ever attempted to embody, in a general work, the 
morals and politics of all parts of America for three centuries 
and more, including statistics largely, and religion as far as 
it is a part of the constitutions and laws. In fact, no work 
of this kind has any other author attempted of any part of 
America. The ‘Survey,’ evinces unquestionably great re- 
search, and comprehends a vast amount of information. But 
it is marked with the same neglect of style, which is so obvi- 
ous in Mr. Dane’s other writings. His object, when com- 
posing, always seemed to be to pursue the thought before 
him, and simply to make his views intelligible to others. He 
had’no graces of style, either native or borrowed; neither did 
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he ever seek for any. ‘To instruct and convince—not to fas 
cinate and delight—was his aim. For truth—to acquire and 
communicate it—did he chiefly concern himself; for its dress 
he cared little or nothing. 

In all he did, indeed, in his habits and manners generally, 
he was rigidly simple. He went straight forward to whatever 
wbject he had in view, without any parade either in the pre 
paration or execution. When he spoke, whether in town 
meeting or in more public bodies, lis eloquence was of that 
fact and argument— perfectly plain—the expression of strong 
conviction, without any of the arts or trick of oratory. He 
was uniformly prompt, punctual, and systematic. He had a 
particular time and a particular way for doing every thing he 
unde:took ; and no person could be more industrious and 
persevering in the accomplishment of what had once been 
undertaken. His life throughout was one of constant and 
wonderful diligence. There was, too, an elevation in his 
aims, which betokened no common man. And possessing, as 


he did, a spirit and energy in executing, proportional to the | 


capacity for conceiving them, it is not strange they were so 
admirably completed. He was, we must admit, signally 
favored in their completion by the health he enjoyed, having 
never before his last illness been confined to his house by 
sickness more than two days at a time, and that very rarely. 
He no doubt did much to preserve his health by regularity 
and temperance in diet, and by exercising every day in the 
open air. He took regular rather than a great deal of exer- 
cise, and that was walking chiefly. 

The qualities of his mind were altogether of the solid kind. 
By his cast of mind, as well as by babit, he was inclined to 
the severer and graver studies. He had little acquaintance 
with the lighter branches of literature—never read a novel 
before Scott began to publish, and his romances he read prin- 
cipally for their historical value ; though his reading became 
more various after he retired from the practice of law. His 
judgment was singularly discriminating and well-balanced. 
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Few ever lived who were less biassed by passion or prejudice. 
He was thus formed, on most contested points, to pursue a 
medium course, and to be a moderate man in any party with 
which he might be connected. For the same reason was he 
likely, more than most others, to be correct and stable in 
his opinions on all subjects. 

In the management of public affairs, he was cautious, firm, 
sagacious, and able ; and in conducting his private business, 
he exerted corresponding skill. It may be mentioned as con- 
firming this last remark, that though he was long in the prac- 
tice of loaning money to many different individuals, he never 
in this way incurred pecuniary loss. 

He was a truly upright man. ‘To a female friend who, at 
the time he was preparing for his profession, rallied him with 
saying—' So, you mean to be an honest lawyer; he replied, 
‘T mean to be an honest man.’ And his whole subsequent 
career attested the sincerity and strength of this early reso- 
lution. 

He possessed great goodness of heart. He was blessed with 
singular evenness of temperament, and was remarkably free 
from the indulgence of resentful or vindictive feelings. In- 
stances might be named, of his returning liberal benefactions 
for ingratitude and injury. In domestic life, he was ever con- 
ciliating and kind to those with whom he was there con- 
nected. To the excellent partner of his life, to whom he was 
united for fifty-five years, and who survives him, he was a de- 
voted husband. Without children of his own, he was as a 
father to many. Several of his relatives he assisted to a lib- 
eral education, and others he aided in establishing respectably 
in life. If a prudent economy reigned in his family, so also 
did a ready hospitality. ‘Though his mind was habitually 
braced up to severe thought and study, he was not without 
social feeling. Among his particular friends he not seldom 
showed a high relish for humor and lighter conversation. 
And he had a choice fund, with which at times he delighted 
to entertain them, of anecdote and reminiscences respecting 
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the sages and worthies, and the important scenes and transac- 
tions with which, in his long and eventful life, he had been 
connected. As an instance of the interesting recollections 
which would thus occasionally drop from him, it may be 
mentioned, that not many months since, he stated in conver- 
sation that it was not till the celebrated Ordinance of ’87 was 
on the eve of its passage, that the thought occurred to him of 
inserting the clanse by which slavery was forever excluded 
from the States north of the Ohio; thus presenting the 
striking reflection, that, by the mere afterthought, as it were, 
of a single individual, acting fifty years ago, and then a 
young man, and comparatively unknown, such mighty con- 
sequences should result to the millions now living, and the 
mmany more millions to live in that extensive and very fertile 
region. 

Mr. Dane was not a person of naturally quick. sensibilities. 
So unvaryingly did his impulses obey his judgment, that one 
who did not know him well might sometimes have been in- 
duced to doubt their strength, and at least to suppose him 
more just than generous. But that he had strong attach- 
ments, not a few who were the objects of them will attest. 
That he was benevolent, his various bestowments, public and 
private, amply prove. For all objects that seemed to him 
good he was interested. For his country he certainly had a 
sincere love. From early life to almost his latest moments, 
he watched narrowly its interests. By the faithful perform- 
ance of his duties as a legislator and statesman, he labored 
for it; he did scarcely less by his writings. When, within a 
few years past, our Union was threatened by the doctrines of 
nullification, he looked with intense anxiety to the issue, and 
showed, by a pamphlet, amounting to a considerable volume, 
which he prepared and published in bis eightieth year, that 
te was then as willing to labor for his country’s good as he 
had been in his meridian vigor. And even when confined 
to his chamber and his bed, and up to the day of his death, 
he kept along with the course of public events, making fre- 
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quent inquiries repecting them, and inquiring particularly, 
and with evident solicitude, concerning the apprehended diffi- 
culties with France, which constituted at that time the most 
engrossing national topic. ‘ 

He was, moreover, a religious man anda Christian. He 
believed in the divine origin of Christianity with a firm con- 
viction, and after thorough examination of its evidences. 
Few laymen have spent so much time in the study of theolo- 
gy. During more than fifty years he had been in the habit 
of passing his Sabbaths,—excepting the hours of public wor- 
ship, which he attended constantly,—in theological pursuits, 
which would make, (as he has himself computed it,) between 
seven and eight years given expressly to the subject. He 
preserved his acquaintance with Greek to the last, and com- 
monly read the New Testament in its original language. Of 
the Hebrew he also had some knowledge, and sometimes re- 
ferred to it in examining the Old Testament. He was well 
versed in biblical criticism, and understood well most of the 
theological controversies of the day. In his unpublished 
work, he has treated quite at large the subject of religion, so 
far as it is connected with and recognised in our constitu- 
tions of government. But he was not in theory only, a Chris- 
tian; he was practically devout and religious. ‘There was 
found among his papers a prayer, which he composed about 
thirty years since for his own use; and which would be found 
by all a valuable help to devotion. He was conscientious in 
his attendance on the public institutions of religion ; and to 
its ministers he proved himself, by his attentions, his coun- 
sel, and his substance, peculiarly a friend. The best evi- 
dence, however, of his being at heart a Christian, was, his 
life ; that childlike purity, which was free equally from the 
contamination of gross or more polished vice—that perfect 
sincerity, which scorned low intrigue and every form of de- 
ceit—that untiring diligence, with which he improved his 
talents, and consecrated them to worthy, useful, and high 
ends. His death was serene, beautiful, and happy. Three 
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months previously, he was seized with a paralytic affection. 
The shock came upon him in the midst of perfect health. 
But it was received without alarm, and in entire submission 
to the divine will. From that time his strength gradually 
decayed, and he gently sunk away to rest. He retained to 
the last a delightfully composed cheerfulness. He felt—and 
none could more truly say—his work was done. Rarely has 
there been one, that had proposed to himself so much, who 
lived to see his objects so fully accomplished. And if then, 
and even before, there was, as he reflected on his exertions 
and. the success which had attended them, a complacency 
bordering on weakness, it was certainly a pardonable self-sat- 
isfaction. His reason never for a moment during his illness 
forsook him. He continued, almost to the closing scene, to 
converse with his friends on such subjects of a general na- 
ture as had usually interested him, as well as on those re- 
lating immediately to his expected departure. Only a few 
hours before his death, he gave directions respecting his 
burial, and with the same collectedness took leave of the rela 
tives that surrounded his dying bed. He died February 15, 
1835. 

For consistency and integrity, a well-spent life, and a 
peaceful death, it would be difficult to find his superior. 
Such a life and such a death are the best illustration at 
once of the reality and the value of virtue and religion. 
The example they contain may justly be held forth for imita- 
tion, not merely to those of the same profession, but to all 
young men, and to all of whatever age, who would secure 
the most desirable distinctions for themselves, and be the best 
benefactors of their country and race. 


[We are indebted for the foregoing sketch to a respected 
fellow-townsman of Mr. Dane. We adda few words more. 
Mr. Dane read law under the late Judge Wetmore. While in 
the.Senate of Massachusetts he is said to have been distin- 
guished by hisability in debate, knowledge of public business, 
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and capacity for discharging it, and the uprightness and di- 
rectness of his views. The Journals of the Old Congress, in 
which he continued till the adoption of the present Constitu- 
tion of the United States, show that he was appointed on nearly 
every committee of any importance. It was in this assembly 
that he reported the celebrated Ordinance for the government 
of the Territory of the United States northwest of the river 
Ohio. The first part of this Ordinance establishes the rules of 
inheritance and of dower, of wills, and of conveyance both of 
personal and real property, to remain in force until altered by 
the legislature of the District. By these rules the estates of 
persons dying intestate were to be distributed among their 
children in equal parts—thus repudiating the rule of primo- 
geniture. "The distinction betweerm kindred of the whole and 
half blood was also repudiated. Other provisions follow, reg- 
ulating the offices of Governor, Secretary, and Judges for the 
District, also the adoption and publication of laws, the ap- 
pointment of magistrates, the civil divisions, the right of rep- 
resentation, and the constitution of the legislative power of the 
District, with some other provisions relating to matters of in- 
ferior consequence. Following these are six articles of com- 
pact between the original States, and the people, and States in 
the territory, to remain forever unalterable, unless by common 
consequence. By the first of these articles, every person in 
the territory is secured from being molested on account of his 
mode of worship or religious sentiments. By the second, 
were established the benefits of the writ of habeas corpus, 
trial by jury, a proportionate representation of the people in the 
legislature, and of judicial proceedings according to the course 
of the common law, the right to full compensation for any 
person’s property taken, in case of public exigency, and that 
principle—afterwards introduced into the constitution of the 
United States, and so ably and learnedly expounded by Mar- 
shall and Story—that no law ought ever to be made or have 
force in the territory, that shall in any manner whatever, in- 
terfere with or affect private contracts or engagements, bona 
VOL. X1V.—NO. XXVII. 7 








74 Bwgraphical Notice of [July, 


fide, and without fraud, previously formed. The third arti- 
cle provides for the encouragement forever of schools, and the 
means of education, and for the observance of good faith to- 
wards the Indians. The fourth and fifth articles relate 
chiefly to the taxes, to which the inhabitants of the territory 
shall be liable, for the support of the National Government, 
and to the number and boundaries of the States which may 
be formed in the territory. The sizth and last article is in 
the following words: ‘There shall be neither slavery nor in- 
voluntary servitude in the said territory, otherwise than in the 
punishment of crimes whereof the party shall have been duly 
convicted ; provided always, that any person escaping into 
the same, from where labor or service is lawfully claimed in 
any one of the original States, such fugitive may be lawfully 
reclaimed and conveyed to the person claiming his or her 
labor or service as aforesaid. It is this article which has 
drawn the distinguished praise of many of the statesmen of 
the country, and has excited in the breasts of the vast and in- 
creasing people of the Territory, feelings of the strongest grat- 
itude and respect for the individual who gave it a place in this 
fundamental compact, upon which their future liberties and 
happiness were based. ‘ We are accustomed,’ said Mr. Web- 
ster in the debate on Mr. Foot’s resolution in 1830, ‘to praise 
the lawgivers of antiquity; we he!p to perpetuate the fame 
of Solon and Lycurgus ; but I doubt whether one single law 
of any lawgiver, ancient or modern, has produced effects of 
a more distinct, marked and lasting character than the Ordi- 
nance of 87. That instrument was drawn by Nathan Dane, 
then and now a citizen of Massachusetts. It was adopted, as I 
think 1 have understood, without the slightest alteration ; and 
certainly it has happened to few men, to be the authors of a 
political measure of more large and enduring consequence. 
It fixed, forever, the character of the population in the vast 
regions northwest of the Ohio, by excluding from them invol- 
untary servitude. It impressed on the soil itself, while it was 
yet a wilderness, an incapacity to bear up any other than 
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freemen. It laid the interdict against personal servitude, in 
original compact, not only deeper than all local law, but 
deeper, also, than all local constitutions. Under the circum- 
stances then existing, I look upon this original and seasona- 
ble provision, as a real good attained. We see its conse- 
quences at this moment, and we shall never cease to see them, 
perhaps, while the Ohio shall flow.’ We should hardly be 
doing justice to the memory of Mr. Dane, if we did not quote 
the emphatic language in his honor, used by Mr. Webster on 
another occasion, during the above debate, in reply to the 
badly conceived sneers of Mr. Hayne. ‘In the course of my 
observations the other day,’ said Mr. W., ‘1 paid a passing 
tribute of respect to a very worthy man, Mr. Dane, of Massa- 
chusetts. Itso happened that he drew the Ordinance of 1787, 
for the government of the northwestern territory. A man of 
so much ability, and so little pretence ; of so great capacity 
to do good, and so unmixed a disposition to do it for its own 
sake ; a gentleman who had acted an important part, forty 
years ago, in a measure the influence of which is still deeply 
felt in the very matter which was the subject of debate, might, 
I thought, receive from me a commendatory recognition. But 
the honorable member was inclined to be facetious on the 
subject. He was rather disposed to make it matter of ridicule, 
that I had introduced into the debate the name of one Nathan 
Dane, of whom he assured us he had never before heard. 
Sir, if the honorable member had never before heard of Mr. 
Dane, I am sorry for it. It shows him less acquainted with 
the public men of the country, than I had supposed. Let me 
tell him, however, that a sneer from him, at the mention of 
the name of Mr. Dane, is in bad taste. It may well be a 
mark of ambition either with the honorable gentleman or 
myself, to accomplish as much, to make our names known to 
advantage, and remembered with gratitude, as Mr. Dane has 
accomplished.’ 

The Ordinance for the government of the northwestern 
territory—which has been the means of securing unspeakable 
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blessings to millions of our fellow citizens ; the Abridgement of 
Law—an extensive and laborious work in nine volumes, which 
has given its author the appellation of the American Viner; and 
the Professorship of Law, established by Mr. Dane at Har- 
vard University, and adorned by the learning and talents of 
Mr. Justice Story—from which the latter has sent forth those 
immortal works which have excited the admiration of the ju- 
rists of Europe, and first called their attention to the jurispru 

dence of our country,—these entitle Mr. Dane to no small 
share of fame. The language of sarcasm may be fitly em- 
ployed as his epitaph,—One Nathan Dane.—-Ep. Jur.]| 





ART. VII—OPINION OF JUDGE TROWBRIDGE ON THE 
CONSTRUCTION OF A DEED. 


{The following learned opinion, given in the course of professional practice, 
by the most eminent lawyer of the Province, before the American Revolution, 
and the friend and instructer of Chief Justice Parsons, cannot but be interest- 
ing to our readers. The deed, out of which the question considered arose, was 
drawn by Richard Dana, Esq., the father of Chief Justice Francis Dana, the 
predecessor of Parsons. For a judicial construction of this deed, see Thatcher 
v. Omans & al. (3 Pick. R. 521.8. C.; 4 Dane’s Abr. 257), in which this 
opinion by Judge Trowbridge is referred to.—Ep. Jur.] 


Moses Git and Sarah his wife, being of full age, and seised 
in fee in her right of several messuages and tracts of land in 
the counties of Worcester and Plymouth, by their deed, sign 
ed, sealed, and acknowledged by them before a justice of 
the peace, and recorded at length in the registries of those 
counties ; in consideration of the marriage between them had, 
and for the settlement of the same messuages and lands to 
the uses in the deed after mentioned, and also in considera 
tion of twenty shillings lawful money, paid them by John 
Scott, grant, bargain, and sell the messuages and lands afore- 
said to the said John Scott, to have and to hold the same 
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to him and his heirs forever, to the use and behoof of the said 
Moses Gill, and Sarah his wife, and their heirs and assigns 
forever, and the heirs and assigns of the longest liver of them 
forever. After which, the said Sarah dies, and a question has 
arisen,— Whether any estate in the messuages and lands 
aforesaid was by that deed conveyed to the said Moses Gill, 
and if any, what estate it was ? 

And upon consideration of the deed, and the laws respect- 
ing such conveyances, I am clearly of opinion, that the mes- 
suages and lands aforesaid did pass’ by that deed, and the 
Statute of Uses to the said Moses and Sarah, and their heirs 
as joint tenants in fee, and that upon her death, the entire ten 
ancy remains to the said Moses and his heirs in fee. 

For although by common law, husband and wife cannot 
convey her real estate in England, unless by fine or recovery 
in the King’s Court,? yet they may, by custom, in some places 
there do it otherwise.* And here it may be done by deed so 
made, acknowledged, and recorded as this is. For the Pro- 
vince Act of 9 Wm. III. expressly provides, ‘ That henceforth 
all deeds or conveyances of any houses or lands within this 
Province, signed and sealed by the party or parties granting 
the same, having good and lawful right or authority thereto, 
and acknowledged by such grantor or grantors before a jus- 
tice of the peace, and recorded at length in the registry of the 
county where such houses or lands do lie ; shall be valid to 
pass the same, without any other act or ceremony in the law 
whatsoever.’ 

The words of this act are general, and extend to all deeds 
of conveyance made by any person or persons ‘ having good 
and lawful right or authority thereto,’ that is, to grant houses 
or lands in the Province. An infant has no right to convey 
his real estate, nor has a wife a right to convey her estate 
alone ; but husband and wife, of full age, have a right to con- 





' 11 Co. 77,a; Hob. 225: 2 Inst. 673; 2 Bac. 527. 
* Hob. 225; 2 Inst. 673; Dyer, 363. 
7* 








78 Opinion of Judge Trowbridge. {July, 


vey her estate by fine, and it binds them and their heirs ;* 
but if she was under age when the fine was levied, it may 
for that cause be reversed.? Before the wife’s estate is con- 
veyed by fine, she is to be privately examined by the Chief 
Justice of the Court of Common Pleas, or by others specially 
empowered by writ out of Chancery to examine her, whether 
she doth it freely, or by compulsion,? which would be vain 
and idle if she and her husband had no right to convey he: 
estate by fine, if she was free and willing to do it. And 
as husband and wife may, by custom in London and othe: 
places, convey her estate otherwise than by fine or recovery, 
if they are of age, and upon her being so examined, it appears 
she doth it freely,* they must be supposed to have a right to 
convey her estate, if both of them are of full age, and willing 
to do it. The mode of conveyance is different in different 
places ; but their right to convey is alike in all, and they have 
the same right to convey her estate here as there ; though 
the manner of doing it be different ; and though she be not 
so examined here as she usually is there. For, although a 
fine for conveying the wife’s estate ought not to be received, if 
she be not examined, and does not freely assent ; yet if it be 
received and recorded, it will bind her and her heirs. And 
in conveyances of the wife’s estate by common recovery, he: 
examination is so far from being thought necessary, that she 
is not usually examined.’ It is plain, therefore, that in Eng 
land the wife’s estate may be conveyed by ber and her hus- 
band, and that it may be done without her being privately ex 
amined, whether she does it freely or not. And if so, surely 
it may be done here without that ceremony ; not only because 
we have no Chief Justice of the Common Pleas, nor any such 


" 10 Co. 43,8. 1 Rol. Abr.347; 2 Roll. Abr. 20, Dyer, 290, 61; 2Co.57 
£ 3 Lev. 36. 
3 Litt. $670; 10Co. 42, b. 43. a. ; 2 Inst. 515, 673 ; 2 Bac. 527; Cro. Eliz. 46% 
+ 2 Inst. 673. 


* 2inst. 515; 1 Bac. 301, N; 2 Bac. 527, N. 
® Style, 320; 1 Sid. 11, 322. 
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writs out of Chancery, nor any law, usage, or custom empow 

ering any person or persons to take her examination, or to 
issue writs for that purpose; but because all persons that 
have a right to convey any real estate here, may, by force of 
the Province Act aforesaid, do it by deed, so made, acknowl- 
edged and recorded as this is. 

This Province Act has always been understood to extend 
to conveyances made by husband and wife of her estate, and 
they have accordingly conveyed the wife’s estate by deed so 
made, acknowledged, and recorded as this is, ever since that 
act was made. And a very great, if not the greatest part of 
the real estate in the Massachusetts Bay, is held mediately or 
immediately, under such conveyance of the wife’s estate, so 
that they are become common assurances, and for that rea- 
son, if there was no other, are binding, and not to be shaken.* 

The settlement of the husband’s estate on his wife, and so 
of her estate on him, has most commonly been made here 
by two several deeds of bargain and sale in common form ; 
but this has been usually done by the advive of such persons 
as did not know how to do it by one deed. However, such 
settlements of the wife’s estate have been held good upon 
the supposition, that the husband and wife had a right to 
convey her real estate to a stranger by deed; and if they 
have that right, surely they must also have a right by deed 
to convey it to their own use. But as husband and wife are 
one person in consideration of law, he cannot by deed made 
to his wife, convey his estate to her, but may convey it to a 
third person to her use.?- So husband and wife cannot con- 
vey her estate to him, or themselves directly, but may convey 
it to a third person, to the use of the husband only, or to 
their joint use® And both may be done here by deed, and 





' 2 Bla. 333; Style, 220; | Wilson, 73. 
2 1 Inst. 112, a. 
* This is done in England usually by fine or recovery. See the form of 


such fine, 2 Bla. Appx. No. 11, and 2 Bla. 364, and the note and deeds to lead 
or declare the uses. 2 Bla. 363. 
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better by one deed than by two. For when land is granted 
to A. and his heirs, to the use of B. and his heirs, the land 
by such grant, and the operation of law, is conveyed to B. in 
fee ; provided he be a person capable of taking such an estate, 
and A. of standing seised to such an use, and that the grant 
is made upon a good or valuable consideration, by him or 
them that had a right to make it, because in such a case an 
use arises to B. ‘That is, B. has a right in equity to the pro- 
fits of the land, and by the statute of 27 Hen. VIIL., called 
the Statute of Uses, the possession is united with the use in 
B. That is, possession of the land is given by that statute 
the instant the grant is made to B., who has the equitable 
right to take the profits, and thereby B. becomes complete 
owner of the land, as well at law as in equity." 

In the present case Moses Gill and his wife were capable of 
taking a joint estate in fee in the messuages and lands. J. 
Scott was capable of standing seised thereof to the uses in 
the deed mentioned. ‘The grant was made upon a good and 
valuable consideration by M. Gill and his wife, who had a 
right to make it—they were of full age, and seised in fee of 
the messuages and lands in her right, and therefore had a 
right to grant the same. 

The grant was made as well in consideration of their mar- 
riage had, and for settling her estate on themselves, as for 
twenty shillings lawful money paid them by Scott, which is 
sufficient to raise the use in the deed mentioned. 

Marriage is a present, continuing consideration.? Marriage 
to be had is a good consideration to raise an use.* Marriage 
already had will raise an use to the wife out of the husband’s 
estate, and a limitation of an estate by the husband to his 
wife imports a consideration, without any express words of 
consideration.‘ For the same reason, marriage already had, 





1 2 Bla. 332, 333, 363, 364. 

® 1 Davd. 37; 2 Leon. 224, 225; Cro. Eliz. 741, (16.) 
2 2 Cro. 168.; 2 Roll. Abr. 786.10; Dyer, 235. 

* 7 Co. 40, Bedell’s case. 
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and the settlement of the wife’s estate on her husband, are 
good considerations to raise an use to the husband out of the 
wife’s estate—love and affection being alike implied in both 
cases ; and, therefore, the messuages and lands would have 
passed by this deed considered as a covenant to stand seised 
to the uses therein mentioned,' if there had been no valuable 
consideration mentioned in the deed, or that could have been 
truly averred ; for then the estate could not have passed by 
this deed, considered as a bargain and sale But as there 
is a pecuniary consideration expressed in the deed, the mes- 
suages and lands may well pass by it considered as a bargain 
and sale; for any sum of money paid,or secured to be paid, 
is sufficient to raise an use. 

In the case of Sutton’s Hospital, on a bargain and sale of 
Charter House and thirty acres of Jand, which, for the import- 
ance of the cause, was adjourned from the King’s Bench into 
the Exchequer Chamber, to be argued before all the judges ; 
it was held, that the reservation in the deed of a rent of twelve 
pence to Sutton and his heirs was a good consideration for the 
making the grant.2 And afterwards in the case of Barker v. 
Kent in the Common Pleas, a reservation of a pepper corn 
rent to be paid in six months on demand, in a deed of bargain 
and sale,to make a tenant to the precipe in a common recov- 
ery, was held a good consideration for that purpose ; though 
such tenant must be actually seised of the freehold, or the re- 
covery is not good.t Five, ten, or twenty shillings lawful 
money is oftentimes inserted as the only consideration in deeds 
of bargain and sale, drawn by the best conveyancers in Eng- 
land, and sometimes they are made in consideration of a cer- 
tain sum of money, without saying how much, and held good. 





? Crossing v. Sendamore, 2 Lev. 9; 1 Vent. 137; 1 Mod. 173. 

2 1 Co. 176, a. Mildmay’s Case. 

3 10 Co. 34. a. 

4 2 Mod. 249; 3 Mod. 387; 2 Bla. 362. 

5 2 Mod. 251; 2 Bla. Appr. No. 11. 1 Leon. 170; 1 Bridgman’s Conv. 33, 
83, 171, 203, 578, 280. 2 Bridg. Conv. 121, 454, 335, 456. Lill. Ent. 190, 
195, 6. 
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And M. Gill and his wife, having by this deed acknowledged 
that one consideration which moved them to make it, was 
twenty shillings lawful money paid them by John Scott, the 
law will not allow her heirs to say the contrary;' though cred- 
itors or bona fide purchasers may do it? 

John Scott, like tenant to the precipe made by deed for a 
common recovery, is a mere instrument for one purpose of 
form only, has none of the estate left in him, his wife is not 
entitled to dower, nor can he do anything to affect any of the 
messuages or lands,’ any more than if he had not been named 
in the deed. Whereas in settling the wife’s estate on her hus- 
band, or on themselves, by two separate deeds of bargain and 
sale in the common form, the first grantee’s wife is not only 
entitled to dower, but he may encumber the estate, or it may 
be attached for his debts, unless both deeds could be considered 
as but one conveyance of the wife’s estate to the use of the 
husband, or to their joint use ; and if they can, and are to be 
so considered, surely the conveyance had much better be made 
in a legal and regular manner by one deed, evidently made 
for that purpose, as that would be attended with less expense, 
and no risk of dower, or other incumbrance. 

Deeds of conveyance to uses are, and ever since the statute of 
27 Hen. VIII., made for transferring uses into possession, have 
been legal, as well as common assurances in England,‘ and 
are, and ever since the first. settlement of this country, have 
been legal assurances here, though not so common as there. 
And husband and wife may, and ever since the making of 
the Prov. act of 9 Wm. IIL. at least might, by such deed law- 
fuily convey her estate to the use of themselves, and the long- 
est liver of them, as is well and regularly done by this deed ; 
which was drawn by the best conveyancer in the Province. 

N. B. If all the messuages and lands aforesaid are suffi 





1 Bac. 276 ; Moore 570; Dyer 169; Salk. 286; 1 Leon 170. 
1 Keb. 770: 1 Salk. 286. 
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ciently ascertained and described in the prior deed made by 
M. Gill and his wife, and passed by that deed to the same 
uses as are mentioned in this, they cannot pass again by this ; 
but if any of them were not conveyed to those uses by that 
deed, they doubtless are by this ; which probably was made to 
supply any defect there might be in the first deed. 

EDM. TROWBRIDGE. 





ART. VIIIL—POWER OF THE LEGISLATURE TO SUSPEND 
A LAW FOR THE BENEFIT OF AN INDIVIDUAL. 


[The following reply to an article in our January number is inserted, rather 
on account of the interest and importance of the subject in general, than as a 
discussion peculiar to the Constitution of Massachusetts. The question con- 
sidered is one which goes deep into the powers of all the legislatures of the 
different States, and which, it is of great importance should be thoroughly un- 
derstood. By some men the suspending power is regarded as a right arm of 
the legislature, necessary to the just making of laws; while by others, as the 
writer of the present article, it is held to be one of the most obnoxious at- 
tributes which a legislature can possess, and utterly uncongenial with the in- 
stitutions of a Republican Government. The following article will be read 
with interest, as presenting the view opposite to that previously given in this 
Journal. Audi alteram partem. If our readers do not think that it will be 
devoting an undue portion of our pages to this subject, we may take occasion 
to resume the discussion in some future number.—Eb. Jur. ] 


In the 25th No. of the American Jurist (Jan. 1835,) ap- 
peared a very able article on the power of the legislature in 
Massachusetts, to suspend the laws for the benefit of an indi- 
vidual. To some of the general principles there advanced, 
[ cordially subscribe ; but there are others from which, as 
well as from the arguments upon which they are based, I 
must dissent, and more especially from the conclusion at 
which the writer has arrived on the subject announced. The 
immediate argument on this subject is confined within very 
narrow limits. It is a mere question of construction on a few 
passages in the Massachusetts Bill of Rights. But, in order to 
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arrive at that construction, it is necessary to discuss briefly the 
general principles which have been examined in the article 
referred to. 

It cannot be denied that, in every government, an absolute 
power resides, de facto, somewhere. In different’ ages and 
countries it has been lodged in various branches of the body 
politic. In America, and in Massachusetts, it has, since the 
Revolution, ever been in the keeping of the people. This 
power can do any thing. Appeal from its decrees is im- 
possible, because there is no tribunal to which to carry an 
appeal from the paramount authority. But, in this country 
at least, as soon as it transcends the limits of natural equity, 
it will be considered as a mere naked power, without any 
shadow of moral right ; and any proposition for its exercise be- 
yond these limits will be met with the indignation that is due 
to every aggression upon the rights of man. 

One of the most obnoxious forms in which this power can 
be exercised is, probably, that of suspending the laws. Even 
those writers who admit its existence, reprobate its use. In 
the Roman law, while we find it at one moment resorted 
to for a temporary purpose, (Nov. 9,) in another it is repealed, 
(Nov. 11,) because oppressive even beyond the endurance of 
the subjects of the Eastern empire. Burlamaqui, while 
he asserts the puwer, admits the danger of using it; Prin. 
of Nat. Law, Part I. ch. 10, § 13. Blackstone (1 Com. 
Introd. p. 59,) says: ‘ To interrogate the legislature to 
decide particular disputes, is not only endless, but affords 
_great room for partiality and oppression.’ Chancellor Kent 
and Mr. Justice Story, while they adimit the power, ex- 
press the most decided opinion that its exercise is con- 
trary to the spirit of our institutions. Kent’s Com. Vol. I. 
Lec. 19, 20, pp. 408, 455. 3 Story’s Com. ch. 34, pp. 
268, 9. It is also reluctantly admitted in the case of Holden 
v. James, (11 M. R. 396,) and though it would be much 
for the interest of society that an eternal barrier should be 
raised against it, yet we cannot deny the existence of a power 
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exercised by the legislature, and confirmed by the judiciary. 
We must admit too, that by the very ample words of the 
constitution, the legislature can pass any law which is not 
contrary to the provisions of that instrument. This admis- 
sion relieves me from the necessity of correcting some inaccu- 
racies of expression, into which the writer in the Jurist has 
fallen when examining the title by which the legislature holds 
its power. He does not bear sufficiently in mind that the peo- 
ple, not the legislature, are the supreme source of authority, and 
that the latter exists not by any inherent virtue, but solely 
because the people for their own good have clothed it with au- 
thority. But I grant that the legislature enjoy all power 
not withheld by the Constitution. The fact of this power be- 
ing derivative, instead of self-existing, might afford an argu- 
ment for its more moderate exercise." 





' Though I admit most fully the actual existence of this absolute power, yet 
{ contend that its arbitrary exercise is a violation of every principle of natu- 
ral justice.. Indeed the books are full of expressions showing the extreme 
hostility which the writers on natural and constitutional law have entertained 
against it. In addition to the citations which have been made from the civil 
law, I would refer to Gibbon’s Dec. and Fall, ch. 44, add. note 94,5. The fol- 
lowing passage from Montesquieu Grand. et Decad, &c., ch. 22, expressly de- 
nies the existence of the power: ‘C’est une erreur de croire qu’il y ait dans 
le monde une antorité humaine a tous les égards despotique ; il n’y en a jamais 
eu et il n’y en aura jamais: le pouvoir le plus immense est toujours borné par 
quelque coin. Ii y a dans chaque nation un esprit général sur le quel la 
pu issance meme est fondé; qnand elle choque cet esprit elle se choque elle 
meme, et elle s’ arréte necessairement.’ 

See also the very masterly argument of Kent, C. J., in Dash v. Van Cleek. 
7 Johns. Rep. 499; Fretcher v. Peck, 6 Cranch, 135. 

These and a cloud of other authorities, and the sense of civilized man, are 
enough to show how odious, how unjust, how of ‘no right nor shadow like to 
right’ has the exercise of arbitrary power been ever held. And perhaps the only 
sufficient reason why its existence must be admitted is, that, when exercised 
by the supreme power of the land, there is no other power capable of affording 
redress, and though the injured subject possesses a perfect natural right to it, 
from the very nature of society and government he has only a right, without a 
remedy. Ifthe tribunal in the last resort does him injustice, he must submit to 
it without hope of appeal. 

A further most powerful argument, showing the injustice of the exercise of 
the power of suspending the laws, may be derived from the following passage 
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Admitting, then, that the legislature possesses the power of 
passing suspending laws, I proceed to examine a proposition 
in this article (p. 74,) that wherever it exists, the power, 
a fortiori, exists, of effecting the suspemsion of a law with re- 
gard to asingle individual. Whether this be competent to the 
legislature or not, I deny that it can be deduced as a conse- 
quence from the preceding proposition. 

This deduction is, I presume, based upon the proposition 
that an authority over the whole embraces a similar authority 
over all the parts of which that whole is composed. This 
can be true, but toa very limited extent, in legislation. Dif- 
ferent laws, or parts of laws, are the consideration and balance 
of others. The various parts of the system are dependent on 
each other. ‘The legislature has the general power of laying 
taxes. Could it be argued from this that, a fortiori, it had 
the power of laying taxes upon a particular portion of the peo- 





from Puffendorf. Droit dela Nature, &c. Liv. 1, ch. 6,86. ‘Si on recherche 
la raison perpétuelle et fondamentale pourquoi il est permis de se dédire de 
certains actes, d’autres non, il paroitra qui c’est uniquement a cause que dans 
les derniers la Volonté est liée par quelque engagement extérieure qui |’ 
emp €che de revocquer ce 4 quoi elle a une fais consenti au lieu que dans les au- 
tres, sa liberté interne lui a été laissée toute entiére.’ 

Now with regard to every law which is framed as a rule of government for 
the people, under the protection of which they have acquired rights, according 
to the provisions of which they have formed their plans of life, it may most 
justly be said that the legislature is bound ‘ par quelque engagement exterieure, 
(See Fletcher v. Peck, 6 Cranch 132, et seq.) so far at least that it is in duty 
bound to regard those vested rights and those plans, if they have been reduced 
to the certainty of vested rights. 

I do not intend to carry this argument so far as to say that suspending such a 
law would bring the case legally within the meaning of the provision in the 
constitution of the United States against laws impairing the obligation of con- 
tracts. I only urge it, as showing the moral duty of the legislature to respect 
interests which have been acquired by virtue of its own acts. To illustrate by 
example the cases where the legislature may assume the direction over private 
vested rights, and where it may not; in other words, where it is bound by 
the ‘ exterior obligation’ and where not, 1 would refer to the case of Rice v. 
Parkman, 16 Mass. R. 326;—where such a power was held to be properly 
exercised, and to those of Holden v. James, 11 M.R. 396 and Picquet, ap- 
pellant, &c. 5 Pick. 65, where it was denied. 
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ple, leaving the rest unburdened? Has a corporation, under 
its right to make assessments, a right to impose them on 
only a portion of its members? These cases depend upon 
similar principles, and it either follows that the exemption 
of an individual from the operation of the general law is 
not a part of the suspending power, (and this I shall in 
another place endeavor to show,) or if it is, it cannot be 
maintained, that in legislation he who has authority over 
the whole has necessarily the same authority over all the 
parts. 

It follows then, that the power of suspending a law in favor 
of an individual, leaving it in force as to all others (which 
may with more accuracy be termed the ‘dispensing power,’) 
(Picquet, app’t. 5 Pick. 69,) does not necessarily result 
from the right to pass suspending laws. We must then look 
for the prohibition in some other part of the Constitution. It 
is by no means necessary that such prohibition should be 
conveyed in express terms. In Calder vy. Bull, 3 Dallas 
388, Chase J. says: ‘I cannot subscribe to the ommiporenct 
of a State legislature, or that it is absolute and without control, 
although its authority should not be expressly restrained by 
the constitutional or fundamental law of the State’ if any 
clause in the Constitution impliedly contains the prohibition, it 
is enough. It is not even requisite to show that the framers 
of the Constitution had their attention called to this specific 
exercise of power, if in reality it is contrary to the spirit of 
any part of that instrument. 

in examining so important an instrument as the Constitu- 
tion, we should weigh every part of it, from which aid may be 
obtained, to guide us in our search for truth. We are there- 
fore bound to give to the preamble of the Bill of Rights a much 
graver consideration than to that of an ordinary statute. It 
contains an eloquent exposition of the principles of free gov- 
ernment. I quote the following passage: ‘It (the body 
politic) is a social compact, by which the whole people cove- 
nants with each citizen, and each citizen with the whole peo- 
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ple that all shall be governed by certain laws for the common 
good. It is the duty of the people, therefore, in framing a 
constitution of government, to provide for an equitable mode 
of making laws, as well as for an impartial interpretation and 
a faithful execution of them, that every man may at all 
times find his security in them.’ Keeping these principles 
in our minds, let us examine those parts of the Constitution 
which bear upon the question. 

The sixth article of the Bill of Rights is as follows: ‘ No 
man, nor corporation or association of men, have any other 
title to obtain advantages or particular and exclusive privileges, 
distinct from those of the community, than what arises from 
the consideration of services rendered to the public, and this 
title being in nature neither hereditary nor transmissible to 
children or descendants, or relations by blood, the idea of a 
man born a magistrate, lawgiver, or judge, is absurd and un 
natural.’ * 

The writer in the Jurist contends (in substance) that the 
first part of this article is merely inducement to the last, and 
that it ought not to be extended any further. But a liberal 
and wise declaration, which seems to be dictated by nature 
herself, and which affects all important interests, should not 
be construed so narrowly. The first clause is a_ perfect 
declaration, as pertinent without the last clause as with it. 
It is a declaration that must be responded to by every man 
ef common sense and honesty. "The last clause is a direct 





1 Since this article was written, the case of Hewett v. Charrier has been de 
cided (not yet reported,) by the S. J.C. of Mass. ‘The case was where a phy 
sician, practising without a license or diploma, sued for his fees on a quantuin 
meruit. It was argued (inter alia) for the pltf. that the St. 1818, ch. 113. § 1, 
which deprives a physician so practising, of the benefit of law for the recovers 
of his fees, is a violation of this section of the Bill of Rights, on the ground 
that it confers particular and exclusive privileges ; but the Court thought thai 
the application of those words must be confined to the cases mentioned in the 
subsequent part of the article. I defer to the decision of the Court. But as 
matter of reasoning and conviction, I cannot see how in any case a law con 
ferring particular and exclusive privileges can be valid, while this declaration 
remains inscribed among the rights of the people of Massachusetts. 
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corollary from it, but that also would be as pertinent with- 
out the first as with it. The former cannot be consid- 
ered as a mere preamble to the latter, but as containing 
an independent declaration of the will of the people, and 
the latter is ong of the consequences to be deduced from 
it. ’ 

Viewed in this light, the sixth article expressly asserts that 
no man has any title to particular and exclusive privileges 
unless, &c. But, says the writer in the Jurist, the privilege 
conferred by suspending a law in favor of an individual, though 
particular, is notexclusive. It is open to all others who in like 
circumstances wish to receive it. Now it is submitted that the 
exclusiveness of a privilege does not depend upon a theoretical 
possibility of its being obtained by other persons. While it 
remains particular, it is necessarily exclusive, and so it will re- 
main unless it is either thrown open toevery man in the com- 
munity, or unless there is a fixed and equal rule by which 
all men in like circumstances may obtain it. In the 11th 
article of the Bill of Rights it is said, ‘Every subject of the 
commonwealth ought to obtain justice completely and without 
any denial.’ This cannot be done where the grant or denial 
depends upon no fixed rule. The test of constitutionality 
is, whether the suitor can surely obtain it, not whether he 
possibly may. ‘The privilege of obtaining a dispensing law 
is certainly not enjoyed in common, and as certainly there is 
no such fixed rule. Its attainment depends upon the mere 
will of a legislature not bound by any such rule, but which 
may grant to one man what it refuses to another, and may 
say to the disappointed suitor— 

‘Stet pro ratione voluntas.’ 

The first sentence of the Bill of Rights declares that ‘ all men 
are born free and equal, and this equality is one of those in- 
alienable rights which immediately afterwards are declared to 
belong to them. ‘This would be sufficient to restrain any at- 
tempt to make the people unequal, and does it not follow with 
the light of truth, even if the sixth section were omitted, that 

Qe 
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a law which gives particular and exclusive privileges is de- 
structive of that equality which is placed in the very fore- 
ground of the rights of the people. Apply to the declaration 
in the first section, the wise principles which have been cited 
from the preamble, and can there be any doubt that a particu 
lar and exclusive law is destructive of equality. Does not such 
an act which an individual may or may not’ obtain, the pas- 
sage of which depends upon no fixed rules, destroy the cer- 
tainty ef the laws? Is it any longer possible for every man 
to find his security in them? 

In the 10th article of the Bill of Rights it is declared that 
‘ Bach individual of the society has a right to be protected by 
it in the enjoyment of his life, liberty and property, according 
to ‘standing laws.’ Before commenting upon this passage 
I would remark that the writer before us, again insists that 
like the first part of the sixth section, this is merely introduc 
tory to the principles contained in the remainder of the sec 
tion. Such construction is altogether too narrow and illiberal 
In this instance at least the subsequent part is mere induc- 
tion, which the people choose themselves to draw from gene 
ral principles which they have laid down, leaving them in 
cases not mentioned to be construed according to natural equi- 
ty. Were this declaration to be confined to the particula: 
cases set forth under it, it would follow that except in those 
cases ‘ Mach individual has not a right to be protected accord 
ing to standing laws.’ The argument is founded on the old 
law maxim, ‘ Nzpressio unius est exclusio alterius, and 
the above inference must result from its adoption. I leave 
the point to the judgment of the reader. 

In endeavoring to arrive at the meaning of the words 
‘standing laws,’ 1 shall adopt the extracts from Locke upon 
which the writer before us greatly relies. 1 concur in the 
conclusion which be draws from: them, which is as follows. 
‘From these extracts it appears that Locke, from whom the 
phrase was borrowed, used the term “standing laws” as syn- 
onymous with ~:romulgated,” “declared,” “settled,” “ re- 
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ceived” “established” laws, and in opposition to “ extempo- 
rary arbitrary decrees,” absolute arbitrary power and undeter- 
mined resolutions.’ 

1 now ask, if a law made for one individual in deroga- 
tion of the general law, can be called ‘settled, established,’ 
even though it be ‘promulgated,’ or is the fact of a law being 
promulgated enough of itself to rescue it from the charge of 
being an extemporary, arbitrary decree? Ifo, all our Legisla- 
ture has to do, is to ‘ promulgate’ its laws, and it may make 
any sort of resolve a ‘standing law.’ Such construction takes 
away all force from the word ‘standing.’ If the passage in 
the Bill of Rights were ‘according to law’ there might be some 
room for the argument; but as it now stands, it would be to de- 
clare that its spirit depends upon the mere forms of legislation. 

The writer, p. 79, goes on to say, ‘ It will hardly be pretend- 
ed, we imagine, that the suspension of a law in a particular 
case, is to be considered as a government of extemporary, ar- 
bitrary decrees, of absolute arbitrary power of undetermined re- 
solutions.’ A few acts of this kind would not be sufficient for 
this conclusion, because they may be passed by inadvertence, 
and are not sufficient to stamp the character of a government, 
whatever may be their own. But particular acts may be ar- 
bitrary though they proceed from a generally pure govern- 
ment. Ifthe position of the writers on natural law be true, 
that retrospective and suspending laws are unjust, a succession 
of such laws will indicate an arbitrary government, and much 
more so, when they are not only retrospective and suspending, 
‘but particular and exclusive.’ 

The last citation from Locke is in these words. *'They are 
to govern by promulgated established laws, not to be varied 
in particular cases.’ As the writer has chosen this passage 
to illustrate his idea of ‘standing laws,’ it seems difficult for 
him to deny that a law thus varied in a particular case is not 
a ‘standing law.’ 

On p. 80 is the following passage. ‘If the phrase “stand- 
ing laws” is repugnant to the power of occasionally suspend- 
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ing one of them for the benefit of an individual, by the word 
“standing” it must be understood, that the laws, by virtue of 
which a person has acquired a right to do or omit doing any 
thiug, must continue “ standing” and cannot be repealed, or 
altered, so long as the person having such right continues to 
exist, or at least, as to him and his rights, either of which sup- 
positions is absurd.’ I can see no absurdity in at least the 
last of these suppositions. It is the basis of every thing now 
contended for, that a law cannot be repealed or altered so 
as to affect the existing rights of any individual, all others, in 
the same circumstances, remaining untouched. A proof of 
the sense of the legislature on this subject may be found in 
the fact that, when laws, which might affect such rights, are 
enacted, they are almost always limited to take effect from a 
future day, or with a saving of existing rights. We cannot, 
therefore. see that the ‘ argument drawn from this use of the 
word “standing ” proves too much.’ 

But that my position may not want direct and high au- 
thority, I extract the following passage from Puffendorf’s Droit 
de la Nature et des Gens. Liv. 1 ch. 6.86. ‘La loi peut 
étre annullée par le législateur, mais les droits qu’on avoit aquis 
en vertu de cette loi, pendant qu’elle subsistoit, ne se perdent 
point pour cela,—and recommend the whole section in which 
it is contained to the attention of those who may feel any 
interest in the subject. 

Farther, p. 80. It is said in substance, that if the word 
‘standing’ is to receive the interpretation now contended for, 
the provision with regard to ‘ex post facto,’ i.e. retroactive crim- 
inal laws, would be superfluous. It is a very unsound position, 
that because if a law be construed in a particular manner it 
will have the. effect of repeating a prohibition it cannot there- 
fore have such construction. The argument amounts to this : 
That whenever any evil is particularly guarded against, all 
other evils which are embraced only in general terms are left 
to the discretion of the legislature ; that its power cannot be 
defined in one instance, without being left unlimited in all 
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others ; that an express prohibition from doing one particular 
act, leaves it at liberty to perform many others which, if no 
prohibition had been made, it would have had no power to do. 
in short, that the Bill of Rights would have been more strict in 
its limitations, had its particular prohibitions been omitted. 

The next article of the Bill of Rights, bearing upon the sub- 
ject, is the 20th, which is as follows: 

‘The power of suspending the laws, or the execution of them, 
ought never to be exercised but by the legislature, or by au- 
thority derived frum it, to be exercised in such particular cases 
only as the legislature shall expressly provide for.’ This sec- 
tion, I admit, invests the legislature with the power of sus- 
pending the laws generally. But I altogether deny that 
(according to the reasoning of the article before us, p. 81.) it in- 
cludes the power of merely exempting particular persons from 
their obligation. I shall speak to this point when I en- 
deavor to show that this latter power (dispensing as 1 have 
called it,) is not a part of the suspending power, and conse- 
quently was not conveyed under the grant of that power. 

I confine myself for the present, to a very strange and 
forced conclusion, which the writer draws from the direction as 
to the exercise of the suspending power. On p. 82 he says, 
‘If the power, when exercised by the legislature, is that of a 
general suspension only, then the framers of the Constitution 
have been guilty of the absurdity of declaring that the legisla- 
ture may by a direct act of legislation suspend the laws, or the 
execution of them, or they may delegate the power to do so ; 
and that in the former event they cannot, but in the other 
they must confine the suspension to particular cases expressly 
provided for.’ 

‘he evident meaning of the passage from which this con- 
clusion is drawn, is this: That the legislature can exercise 
the suspending power as widely or minutely themselves as 
when by delegation, and the reasun for the restriction upon the 
power when delegated, is, to prevent too great a latitude of dis- 
cretion being given to the delegated authority. This construc- 
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tion is natural and proper ; but it would be absurd and useless 
for the legislature to put the same restrictions on itself for the 
same power that imposed could, of course, repeal them, and 
then, notwithstanding the restriction, the suspending power 
might be exercised to any extent within the limits of the Con- 
stitution. But it might be very hazardous to give so wide a 
discretion to an inferior delegated authority.’ 

It seems clear, that by the term ‘particular cases’ in 
this section, particular classes of cases were intended. If it 
were not so, there would have been no reason for providing for 
the delegation of this power, for were it constitutional for any 
branch of the government, whether delegated or not, to legis- 
late on individual cases, the legislature might be as competent 
in fact, to judge of their merits as any delegated authority, bit 
it is evident, that when a class of cases is to be acted upon, 
without any specific knowledge of particulars, it must be left to 
some body which can take cognizance of the particular cases 
and judge from them of the merits of the class which is their 
aggregate, whether it is fitting to exercise the suspending 
power with regard to that class or not. 

Let me illustrate this position by the case of Holden v 
James. The legislature have the power to suspend all limita- 
tion laws, or only that one affecting executors and adminis- 
trators. Should it delegate the power of suspending this latter 
law, it would be because it thought the delegated power had 
better opportunities than itself of judging of the expediency of 
thus suspending it. Such delegated power might be able to 
judge by inquiry into specific cases under the law, whether it 
would be proper to suspend the law in the aggregate ; where- 
as, were a particular case only to be acted upon, the legislature 
under the power given in this section, might judge of the me- 
rits of a particular case as well as any delegated power. 

The 30th section of the Bill of Rights is the only remaining 
one to be considered. It is as follows: ‘In the government 
of this Commonwealth, the legislative department shall never 





1 See the exposition of this section of the Bill of Rights, in the case of Picquet, 
appellant, &c. 5 Pick. 65. 




















1835. ] Power to Suspend the Laws. 95 


exercise the executive and judicial powers, or either of them. 
The executive shall never exercise the legislative and judicial 
powers, or either of them,—the judicial shall never exercise the 
legislative and executive powers, or either of them, to the end 
that it may be a government of laws, and not of men.’ 

Upon this, the writer before us comments as follows : ‘Itis 
difficult to see how the making of a law applicable to a par- 
ticular case only, is any more an interference of the legislature 
with the functions of the judiciary, than the making a law 
applicable to many or all particular cases. 

I hardly know how to answer this remark; there is no 
ground to stand upon. We feel as if bound by it to contend 
for self-evident principles—to argue in support of an axiom. 
Is there really no difference between making a law which dis- 
criminates and marks out one person from the mass of his 
equal fellow citizens, and one which is based upon equal 
rights and extends its protection and imposes its disabilities on 
every member of the commonwealth? Is there no judicial 
power exercised in making one person a victim, or allowing 
him to trample on the vested rights of his fellow men? If the 
argument which I have quoted amounts to any thing, it 
amounts to this, That the 30th section of the Bill of Rights 
is a mere nullity. For the making of laws applicable to the 
aggregate of particular cases is the whole business of legisla- 
tion. Were it not so, the duty of the legislature would be to 
make laws applicable to no cases at all, which is absurd, or to 
make them applicable to particular cases, which if any thing 
can be, is the exercise of the judicial power. 

A remark is quoted from 3 Story Com. § 1367, to the ef- 
fect that a general provision like that in the 30th section of 
our Bill of Rights would not of itself deprive the legislature of 
the power of passing ex post facto laws. Without arguing 
the question, we only say that not doubting the learned Judge’s 
remark to be law, the doctrine which he advances has grown 
out of the very peculiar and long established practice with re- 
gard to ex post facto laws (which, be it remembered, are such 
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laws only as make criminal, past acts, which were innocent at 
the time when they were committed,) which has always been 
considered a prerogative of the legislature, unless expressly re- 
strained. 

The writer before us says, that an ex post facto law is as 
strong an instance of the exercise of the judicial power as a 
suspending law. This I deny, and say moreover that the 
cases are not parallel. The passing of a law, such as I am 
now opposing, is a more glaring exercise of the judicial power 
than would be the passage of an ez post facto law. The 
latter only makes certain things done in times past criminal 
without regard to persons, and only punishes persons because 
they happen to have committed that act. An ex post facto 
law is not necessarily a judicial act at all. Thus, in the case 
of a general rebellion, if the legislature should declare that 
certain acts committed during that rebellion were criminal, 
and should award the punishment of death, this would be an 
ex post facto law, yet it would have no bearing upon specific 
persons, no bearing upon any who did not happen to have 
committed the act denounced. Such act might have been 
committed by hundreds, and not the name of a single indi- 
vidual be known to the legislature which passed upon their 
crime. But an act which takes a particular person from out 
of the protection of the law is very different. This is an at- 
tack individually, not upon a thing or act which a person 
may or may not have committed, but upon what is much 
more sacred, a person, and this, whether he has committed 
any reprehensible act or not. ‘There is no escape by proving 
purity of life and honesty of purpose, innocence is no defence, 
for the shaft is directed not against the act, but against the 
man. His disability becomes personally affixed to him, and 
do what he will, go where he may 

‘ Heret lateri lethalis arundo.’ 


Having thus endeavored to answer the comment upon the 
30th section of the Bill of Rights, I proceed to express my 
own views. 
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If the legislature possess the power contended for, the fol- 
lowing results must take place. 

It either grants the dispensatiun as a matter of course, or 
on account of what it deems the merit of any particular case. 
It will hardly be contended that such laws are to be passed of 
course upon mere application, or if it be so contended, it will be 

better to repeal the general law at once, for it is absurd that 
an act should stand upon the statute book, which is to become 
a dead letter as to every person who wishes to exempt him- 
self or his adversary from its operation. In such a state of 
things, the legislature would become a mere register of the 
wishes of suitors, without any power but that of giving a 
sanction to their passions and their will. On the other hand, 
if the law is passed on account of the merits of a particular 
case, this is a discrimination of that case from the general 
mass, and a palpable exercise of the judicial power, if indeed 
the writer before us will admit that there can be any such 
thing. The party thus exposed goes to the jury under the 
disadvantage of having the avowed opinion of the legislature 
againsthim. And I ask, What jury would withstand an ar- 
gument like this? ‘Gentlemen of the jury, our claim is just. 
Had it not been so the legislature would never have passed 
this law, and surely you will not assume to be wiser than 
that august body.’ 

I shall occupy but little time with the ‘pendant’ to the 
20th article of the Bill of Rights as originally reported. It is 
as follows: ‘ And there shall be no suspension for the private 
interest, advantage or emolument of any one man, or class of 
men.’ 

The argument of the writer before us, on the exclusion of 
this sentence, must lead to the result that the convention 
struck it out because they thought it a good principle of gov- 
ernment to make laws for private advantage or emolument,—a 
position which would be appalling, were it not absurd. I 
believe that this passage was struck out because it was sur- 
plusage. If the reasoning in this article is true, this must be 
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considered as proved; if not, it will be of little consequence to 
ascertain the reason of the omission, since whatever it might 
be, it would be fatal to my position. 

A great many instances are arrayed in the article before us, 
in which the dispensing power has been exercised. Many of 
them were passed at atime when, as Burke remarked, we 
were living without government, and ‘found anarchy tolera- 
ble.’ The foundations of society were thrown into confusion. 
People were willing to be governed by the equity of informal 
resolves. But under a settled government, these resolves will 
neither be so pure as in times of elevated and patriotic excite- 
ment, nor will the people be so ready to yield to informal legis- 
lation. They at all times want the best of every thing they 
can obtain. ‘ Dum silent leges inter arma,’ they are content 
with what equity they can get, but this is no reason why they 
should be satisfied with the same in a community where 
peace, order and law reign undisturbed. 

The conclusive answer, however, to these instances is, that 
there is no evidence and no probability that they were ever 
brought to the test of judicial examination, and as it is a mat- 
ter of course that a law shall be acted upon as constitutional, 
until it has been declared otherwise, these instances are of 
very slight authority as precedents, and cannot fairly be 
brought into the argument. 

I shall now endeavor in few words to redeem my promise 
to prove that the power against which I am contending, is 
not a part of the suspending power. The argument which 
I have to offer, was touched upon in the case of Holden v. 
James, but not adverted to in the article before us, in the reply 
to that case. As that case is the leading one on the subject, 
I shall use it when necessary by way of illustration. 

It will be granted, that an act which is general in its 
provisions, which was in existence long before the disputes 
which have arisen upon it, and which is perfectly constitu- 
tional, is a standing law. 

When an act is passed, exempting a particular person from 
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its operation, this law is still standing in full force on the 
statute books, and in the courts. It is not suspended. So 
far as regards the persons who are taken from its protection, 
it is annihilated; but this is no suspension, and Ido not see 
how the legislature can be said to exercise a suspending power. 

If, then, this be not the exercise of the suspending power, 
let us see if (be it what it may) it is constitutional. 

In the LOth section of the Bill of Rights, it is written: Each 
individual has a right to be protected, &c., according to stand- 
ing laws. In the present instance we have a law standing, 
in its full vigor, which an individual is not protected by. ‘The 
legislature expressly declares that it shall not protect him. 
He is excluded from the common rights of his fellow men. 
He is under a sentence of excommunication, like those who of 
old were for their crimes excluded from the countenance and 
protection of so iety. 

Let us put this matter in another form. Suppose that 
when the limitation act in favor of executors and administra- 
tors was passed, there had been added a proviso that it should 
not affect any claims which Moses Holden might thereafter 
have against the executors and administrators of Hannah 
Ranger. Here the law would be prospective, and so far 
would be less unjust, as giving an opportunity to the parties 
to be on their guard, and to preserve evidence. Or suppose 
the act which was passed in Holden’s favor had been framed 
somewhat differently in manner, though the same in substance, 
and had been entitled ‘an act in addition to an act entitled 
an act for limiting the time within which suits may be prose- 
ecuted against executors and administrators, &c. Can there 
be any doubt that upon the plainest principles of construction, 
such a proviso or additional act would be treated as a nullity 
on the ground of being utterly repugnant to the Constitution ? 
Now what difference is there in reality between the cases 
supposed, and the act in favor of Holden, which was actually 
passed. I can see none. I can see no reason why such 
an act should not be liable to precisely the same construction. 
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I have but few words to say on the power of the Su- 
preme Court. It cannot be denied that this is the proper and 
only tribunal to declare an act of the legislature unconstitu- 
tional. I grant that it cannot make such declaration on 
the ground of mere difference of opinion on natural justice. 
But it has a paramount right to decide by its own opinion 
whether by a given law any of the articles of the Constitution 
have been violated, and it consequently is bound to disregard 
any law which in its opinion destroys that equality which 
is the first declaration in the Dill of Rights, if it think it exposes 
the subject to the dangers of dental of justice (Art. XI.), if it 
confer particular and exclusive privileges distinct from those 
of the community (Art. V1.), if it violates the standing laws 
(Art. X.}, or if it involves an exercise of their own judicial 
power (Art. XXX.) TU have endeavored to show that a dis- 
pensing law, in question, violates all these provisions, though 
it would be sufficient to prove that it violated only one. 

1 fully agree with the position of the writer before us, 
(p. 77,) that a law is void, no matter what may be the form 
of the enactment, provided the subject matter makes it so. 
I believe that all dispensing laws are of this nature, and 
therefore void, as well as all others which infringe in any 


maanner upon any one of the provisions of the Constitu- 
tion. C. 





ART. [IX.—THE JURIDICAL WRITINGS OF SIR JAMES 
MACKINTOSH. 


The History of England, by the Right Hon. Sir James 
MacxintTosu, M. P. (Lardner’s Cabinet Cyclopedia.) 
3 vols. Philadelphia; Carey & Lee. 


Tne distinguished place, held by Sir James Mackintosh 
among scholars and men of letters, serves to throw a pleasing 
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halo around all that he wrote respecting jurisprudence. The 
attention which is so gladly given to his literary productions, 
recommended by the expressive and agreeable, though not 
powerful imagination, the happy allusions, the pointed re- 
flections, and the refined sensibility to every thing human, 
which pervade them, is readily transferred to all the labors 
of his mind. What, from the pen of another,—unassisted by 
literary eminence like his;—would seem dry and uninviling, 
under his hands assumes a most pleasing interest. We re- 
spect and admire the learned lawyer, but we love and would 
take to our bosoms the elegant scholar and man of literature. 
The position of Sir James Mackintosh among men of the 
latter character, is universally acknowledged. In this place 
we can do no more than allude to it. His merits as a jurist, 
though generally conceded, are, of course, Jess extensively 
known. 

The Introductory Lecture on the Law of-Nature and Na- 
tions, is the only production of his,—in the nature of a trea- 
tise,—on the subject of jurisprudence, which has been pub- 
lished. ‘This was delivered in the Hall of Lincoln’s Inn, of 
which he was a barrister, at the latter part of the last century. 
The hall was at first refused to him by the Benchers, who, 
probably, feared that the Jacobin sentiments of the Vindicie 
Gallice might tinge the proposed course of lectures; but at 
the suggestion of Lord Rosslyn, then Chancellor, and Sir 
John Scott (Lord Eldon) Attorney-general, it was granted. 
Previous to this, Sir James had made the acquaintance of 
Burke, and so far fallen under the influence of his mighty 
mind, as to be led to forsake some of the grounds which, in 
the ardor of controversy, and of early manhood, he had been 
induced to assume. He delivered and published, nearly at the 
same time, his Introductory Lecture. This has ever been ad- 
mired as a most learned and finished production, full of sound 
views and research, exhibited in language at once choice and 
copious, classical and harmonious, marked at every turn by a 
curiosu felicitas of expression. The whole course of Lec- 
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tures was altended by a most distinguished audience. From 
twenty-five to thirty peers, double the number of commoners, 
and a crowd of the most learned and accomplished persons in 
the metropolis, are said to have been attracted to Lincoln’s 
Inn Hall. Letters of compliment were poured in from the 
most distinguished quarters. ‘I have no motive,’ said William 
Pitt, ‘for wishing to flatter you; but I must be permitted to 
say, that I have never met with any thing so able and cle- 
gant on the subject in any language.’ Canning was a fre- 
quent auditor. The Introductory Lecture opens with a con- 
fession of unemployed time in the then early days of his pro 
fession, which may at once comfort and stimulate others, at 
the present day, whose lot,—not wanting in high precedents, 
it will be seen,—it is to find themselves with a like lack of 
business, and the correlative opportunity for study. ‘1 have 
always been unwilling to waste,’ says Sir James, ‘in unprofit- 
able inactivity, that leisure, which the first years of my pro- 
fession usually allow, and which diligent men, even with mod- 
erate talents, might often employ in a manner neither discred- 
itable to themselves, nor wholly useless to others. Desirous 
that my own leisure should not be consumed in sloth, I 
anxiously looked about for some way of filling it up, which 
might enable me, according to the measure of my humble abil- 
ties, to contribute somewhat to the stock of general useful- 
ness.’ He then preceeds to state the design of his course of 
Lectures ; without interrupting the progress of his discourse 
by anticipating or answering the remarks of those who might, 
perhaps, sneer at him for a departure from the usual course of 
his profession, because he was desirous of employing in a ra- 
tional and useful pursuit, that leisure, of whic’: the same men 
would have required no account, if it had been wasted on tri 
fles, or even abused in dissipation. 

The Lectures of Sir James were delivered from notes and 
memoranda, and have never yet been published. It is pro 
bable that he never wrote them out. For a long time all, in- 
terested in the subject, looked for their publication, with a 
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despairing hope, anxious that the plan so admirably drawn in 
the Introductory Discourse, should be filled up ; at the same 
time distrusting the energy of the author for so great a task. 
His life seems to have been made up of unexecuted or defeat- 
ed plans. His first studies of medicine were thrown aside for 
those of law ; these again yielded to the avocations of politics 
and literature ; his course of lectures, which excited such uni- 
versal admiration, was never prepared for the press ;_ and last- 
ly, his labors on the History of England, which was announced 
full twenty years before his death, and on account of which 
he received in advance, from the public,—as if to bind him to 
his bargain,—a measure of fame, such as is very rarely ac- 
corded for the most meritorious works already finished, appears 
in little more than two small volumes of Lardner’s Cabinet 
Cyclopeedia,—ihastily composed, though crowded with apt 
thoughts and graphic sketches of character and events,—and 
in the fragment on the Revolution of 1658. It seems that 
the Lectures were delivered twice. A writer in the London 
Law Magazine, states, that during the second course, he was 
applied to, by Sir James, for the use of his notes of a lecture 
of which he had lost his own memoranda, and that, at the 
opening of the lecture in question, he alluded in the most 
friendly and flattering manner to his loss, and the manner in 
which it had been supplied. 

Sir James’ practice at the bar appears to have never been of 
great consequence. His first effort of any importance as an 
advocate, was as counsel for Peltier, a French emigrant and 
agent of the Bourbons, who printed in London a French news- 
paper, called ‘l’ Ambigu,’ in which he inserted an ode instigating 
the assassination of the First Consul of France. Bonaparte,— 
whose fortune it was so long and with such reverse fate to be 
opposed to the English arms,—sought redress from the English 
laws. ‘The Attorney General filed a criminal information ; 
and Peltier was brought to trial before Lord Ell nborough, in 
February, 1803. He is said to have selected Mackintosh as 
his leading counsel, in order to afford a splendid opportunity 
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toa friend. His friend did not lose the occasion. Lord E}- 
lenborough, in his charge to the jury, pronounced his address 
‘the most eloquent oration he had ever heard in Westminster 
Hall.’ It, however, has the qualities of an oration, rather than of 
a forensic effort. 1t contains luminous views of politics, splen- 
did and vigorous historical sketches and animating rhetorical 
flourishes, but little that concerned the case in hand. Mack- 
intosh seems to have been addressing the vast public, all Eu- 
rope and posterity, rather than the twelve men in the box be- 
fore him. His client, perhaps, became conscious of this; for 
he is said to have complained, in his broken English, that the 
fellow, as he called Mackintosh, had sacrified him to show off 
in praise of Napoleon. Sir James’ fee on this occasion was 
five guineas. This is the only case of importance in which it 
is remembered that he appeared in Westminster Hall. A sto- 
ry is told which strikingly illustrates his inefficiency as an ad- 
vocate. While he was once addressing a jury, Henry Black- 
stone, the brother of the Judge, was engaged in taking notes 
of the speech for the senior counsel who was to reply, till at 
length, wearied out by the irrelevancy of the oration, he wrote 
down—‘ Here Mr. Mackintosh talked so much nonsense that 
it was quite useless and indeed impossible to follow him.’ His 
most successful forensic efforts were addressed to the privy 
council, and latterly he ceased to plead before any other tribu- 
nal. The writer in the London Law Magazine, to whom we 
have before alluded, states, that many years ago, he heard a 
masterly oration delivered by him at the Cock-Pit, on which 
occasion Mr. Pitt entered the room after he had spoken about 
ten minutes. Mackintosh, at the request of the president, re- 
commenced his speech, to which Pitt (behind whose chair 
the above writer happened to be standing) listened most at- 
tentively, and he was heard to say to the first Lord Liverpool, 
who was sitting next to him, ‘ Very able, pronouncing the 
word very with marked emphasis.’ 

Sir James Mackintosh in 1804 received the honor of knight- 
hood, and the recordership of Bombay. In the discharge of 
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the duties of this station, he was led to the land hallowed *y 
the virtuous labors and death of Sir William Jones. Hix du- 
ties, on the bench, occupied but a small portion of his time. 
«lis charges to grand juries, as a criminal judge, and his judg- 
ments in trials, are said to have been among the most able and 
splendid specimens of English judicial eloquence. Very little 
has been published which will enable us to form a sober opin- 
ion upon his merits in this regard. What we have seen is 
greatly superior to the similar productions of Sir William Jones, 
pronounced in India but a short time previous. Sir James’ 
farewell charge, delivered on 20th of July 1811, contains a 
short review of the administration of the law in Bombay since 
he had presided there, with suggestions of remedies for some 
of the defects which he had observed, first in relation to the 
principles adopted by the court in cases of commercial insol- 
vency, and secondly in relation to the dispensation of the penal 
code. His statements and views on both of these topics are 
given in that lofty spirit, which seems to vindicate a title to 
the proud trust confided to him, as bearer of the scales of 
a nation’s justice. Of capital punishment, he says ; ‘1 have 
no doubt of the right of society to inflict the punishment of 
death on enormous crimes, wherever inferior punishment is 
not sufficient. I consider it asa mere modification of the 
right of self-defence, which may as justly be exercised in de- 
terring from attack, as in repellingit.’ In this connection, he 
alludes to the exertions of one whom he considers as among 
the wisest and most virtuous men of the present age—Sir Sam- 
uel Romilly, we presume,—to render the letter of the penal 
law more conformable to its practice. ‘The close of his charge 
is grave and eloquent; ‘I now have the honor,’ he said, ‘to 
take my leave of you, with those serious thoughts that natu- 
rally arise at the close of every great division of human life ; 
with the most ardent and unmixed wishes for the welfare of 
the community with which L have been for so many years 
connected by an honorable tie; and with thanks to you, gen- 
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tlemen, for the assistance which many of you have often af- 
forded me in the discharge of duties, which are necessary, in- 
deed, and sacred; but which, to a single judge, in a recent 
court, and small society, are peculiarly arduous, invidious and 
painful.’ 

One of Sir James’ decisions in the Vice-Admiralty Court in 
which he presided, while in India, is worthy of perpetual re- 
membrance, from the fizmness—the eminent display of the 
justum et tenarem proposili virum—with which be upheld 
the Law of Nations, against the British Orders in Council. A 
vessel had been captured for an alleged violation of the letter 
and spirit of bis Majesty’s instructions of June 1803, in trading 
between enemies’ colonies. Upon a hearing before Sir James 
Mackintosh, he pronounced judgment of restitution. The lan- 
guage he used on this occasion is as memorable as any ever 
uttered on the bench. 

‘ The captors,’ he said, ‘ were fully justified in detaining this 
vessel, because in so doing they were acting in obedience to 
the letter of the instructions of June, 1803. Batavia and 
Manilla were certainly colonies of the enemy, and this vessel 
was certainly not trading directly between America and such 
colonies. But though the officers in his Majesty’s service were 
bound to obey these instructions, he did not conceive himself, 
sitting as a judge of prize in a court whose decisions were to 
be regulated by the law of nations, as bound and concluded by 
them, He believed, indeed, that he was the first and only 
judge who had ventured to pronounce such a doctrine. In 
every prize court, in every country, by all writers on the sub- 
ject, and all administrators of the law, the instructions of the 
sovereign were regarded as a law to the judge. But he con- 
sidered the law of nations as paramount to such instructions ; 
and the King as having indeed a right to dispense with such 
law, but not a right to extend it. As far, therefore, as any of 
his Majesty’s instructions were a relaxation of the law of na- 
tions in favor of neutrals, he should consider himself bound by 


them; but if he saw in such instructions any attempt to ex 
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tend the law to the prejudice of neutrals, he should not obey 
them, but regulate his decision according to the known and 
recognized law of nations.’ 

The conduct of Sir James in restoring this vessel, which 
belonged to the United States, was received with the warmest 
admiration by our citizens, who at that time were smarting un- 
der the British Orders in Council, and their severe enforcement 
in the English High Court of Admiralty, by the great master 
of international law, Sir William Scott. 

On Sir James’ return from India, in 1512,—besides re- 
ceiving from the Company a pension of £1200 a year,—he 
was appointed Professor of Law and General Polity in the 
East India College. We are entirely ignorant of his labors 
in this post. We are not aware that any account of them 
has ever appeared in print. It has been supposed that the 
subjects of his Lectures must have been, to a considerable ex- 
tent, identical with those of his Lectures on the Laws of Na- 
tions, in the Hall of Lincoln’s Inn. 

The charge of the reform of the criminal code, which 
had been advanced in the House of Commons, with such 
ability and singleness of philanthropy, by Sir Samuel Romilly, 
upon the melancholy death of that distinguished man, was 
cast upon Sir James Mackintosh. The exertions which he 
made, by his motions and speeches for the amelioration of the 
criminal code, give him an eminent place in the roll of law 
reformers. His speeches in this behalf, bear the impress of 
a powerful, liberal and humane mind,—raised far above the 
narrow views and petty reasoning which too often mark the 
efforts of the mere lawyer. Sir James brought to the subject 
all the learning of the books, and the speculation of the closet, 
shaped and invigorated by the sound and practical character 
of the statesman. Of the panegyrics which lawyers by pro- 
fession were eternally pronouncing upon the laws of the coun- 
try, he spoke, on one occasion, in terms of great disregard. 
Mr. Sergeant Hawkins has said, in his Pleas of the Crown, 
that ‘those only who have taken a superficial view of the 
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Crown Law, charge it with rigor.’ ‘Would the House be- 
lieve,’ asked Sir James Mackintosh, ‘that those words were 
written while the statutes against witchcraft were still in 
force,—while witches were burned as regularly as felons were 
hanged at every assize? But to come farther down—What 
was the state of the law, even within the last thirty or forty 
years? Had not women been burned alive for petty treason 
within that time, and prisoners put to the torture for refusing 
to plead? And yet all this while, lawyers had not been less 
loud in their praise of law, courtly writers less warm in its 
commendations, or enemies to innovation less numerous and 
determined.’ 

The latter part of the life of Sir James was chiefly employed 
upon the composition of his History of England, which was 
broken off at his death, at the sixteenth year of the reign of 
Queen Elizabeth. The advertisements of booksellers, the 
generous expectations of the public, and the anxious desires 
of his friends, that he should produce a work, worthy of him- 
self and of his distinguished subject, that should vindicate 
a place for him in that lofty circle, occupied by the three great 
British historians, have all been disappointed. Instead of a 
complete work which should sum up the whole history of 
England, with the calm sagacity and learning, and philo- 
sophical mind of a Judge, we find but little more than two 
moderate sized volumes, written indeed with vigor, distin- 
guished by a remarkable discrimination of individual and na- 
tional characters, by impressive reflections, both moral and 
political, upon the events related, and, above all, by a pure and 
elevated regard for truth, for humanity and the rights of man, 
yet written in a style, not simply harsh, involved and crabbed, 
but often ungrammatical, and bearing on every page indubita- 
ble marks of haste. 

The notices and occasional discussions of legal topics to be 
found in this work,—either such as refer to the constitution of 
the country, or international relations, or the history of Eng- 
lish jurisprudence,—are highly interesting. It was for the 
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sake of introducing these to the reader, by means of copious 
extracts, that we have prepared the present sketch of Sir 
James Mackintosh’s labors in the law. The extracts which 
we shall make will furnish a correct idea of his manner of 
discussion, and cannot fail in being instructive, from the 
blended learning and reflection which they display. 

The following introduction to his sketch of the institutions 
of the Anglo-Saxons contains some most discriminating re- 
marks on the distinction between Whig and Tory, with some 
striking views on the origin of government. It is written in 
the spirit of the deepest philosophy. 

‘'The antiquarians of the seventeenth century investigated 
the state of our ancient constitution industriously, and often 
learnedly, but aided by little critical estimate of authorities, 
and guided by no philosophical spirit. The greater number 
of these praiseworthy collectors, who began their labors at 
the period of the contest carried on in that century between 
the house of Stuart and the people of England, adapted their 
representation of our ancient laws to the part which they took 
in the momentous controversy of their own age. The con- 
test was decided by the Revolution of 1688, but the mistaken 
opinions of the contending parties survived the determination. 
In two fundamental errors cnly, did the Whig and the Tory 
antiquaries concur. ‘They both held that the Saxon govern- 
ment was a well-ordered system, and that the right of the 
people to liberty depended on the enjoyment of it by their 
forefathers. Both treated the terms which denote political 
and legal institutions as retaining an unalterable signification 
through all the changes of six hundred years; and hence 
both were led to believe that the same laws and government 
which they saw around them during the period of their con- 
troversy, from the birth of Bacon to the death of Newton, 
could have existed in the time of the first Saxon freebooters. 
The Tories represented the Saxon kings not the less as ab- 
solute monarchs, because they acted by the advice of men of 
sense and weight chosen by themselves; and these writers 
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treated all the privileges of the people as either usurpations 
or concessions, chiefly obtained from weak princes. The 
Whigs, with no less deviation from truth, endeavored to prove 
that the modern constitution of king, lords, and commons, 
subsisted in the earliest times, and was then more pure and 
flourishing than in any succeeding age. No one at that time 
was taught, by a wide survey of society, that governments 
are not framed after a model, but that all their parts and 
powers grow out of occasional acts, prompted by some urgent 
expediency, or some private interest, which in the course of 
time coalesce and harden into usage ; and that this bundle of 
usages is the object of respect and the guide of conduct, long 
before it is embodied, defined and enforced in written laws. 
Government may be, in some degree, reduced to system, but 
it cannot flow from it. It is not like a machine, or a build- 
ing, which may be constructed entirely, and according to a 
previous plan, by the art and labor of man. It is better il- 
lustrated by comparison with vegetables, or even animals, 
which may be, in a very high degree, improved by skill and 
care, which may be grievously injured by neglect, or destroyed 
by violence, but which cannot be produced by human con- 
trivance. A government can, indeed, be no more than a 
mere draught or scheme of rule, when it is not composed of 
habits of obedience on the part of the people, and of an ha- 
bitual exercise of certain portions of authority by the indi- 
viduals or bodies who constitute the sovereign power. These 
habits, like all others, can only be formed by repeated acts ; 
they cannot be suddenly infused by the lawgiver, nor can 
they immediately follow the most perfect conviction of their 
propriety. Many causes having more power over the human 
mind than written law, it is extremely difficult, from the mere 
perusal of a written scheme of government, to foretell what 
it will prove in action. There may be governments so bad 
that it is justifiable to destroy them, and to trust to the proba- 
bility that a better government will grow in their stead. But 
as the rise of a worse is also possible, so terrible a peril is 
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never to be incurred except in the case of a tyranny which 
it is impossible to reform. It may be necessary to burn a 
forest containing much useful timber, but giving shelter to 
beasts of prey, who are formidable to an infant colony in its 
neighborhood, and of too vast an extent to be gradually and 
safely thinned by their inadequate labor. It is fit, however, 
that they should be apprized, before they take an irreparable 
step, how little it is possible to foresee whether the earth, 
stripped of its vegetation, shall become an unprofitable desert 
er a pestilential marsh. 

‘ If these be truths applicable to all men, they are more ob- 
viously evident in the case of barbarians, where it would be 
peculiarly absurd to expect a lawgiver of foresight enough to 
provide for all emergencies, or a people so reasonable as to 
forego all their most inveterate habits of thinking, of feeling, 
and of acting, for the sake of making a fair experiment on a 
new system of laws and government.’ 

The era of the introduction of the feudal system into Eng- 
land, and the character of that far-famed institution, are thus 
treated by Sir James. It will be seen that he ranges him- 
self with Coke, Selden, Nathaniel Bacon, Gilbert Steuart, and 
Sharon Turner, who held that the feudal system existed, at 
least in a modified shape, among the Saxons, prior to its full 
introduction by William the Conqueror ; while Maddox, Craig, 
Spelman, Hale, Somner, Sullivan, and Hume, have espoused 
the opposite opinion. 

‘{t is certain that the system of government and landed 
property, commonly known throughout Europe as the feudal 
system, subsisted in England from the reign of the Conqueror. 
It is now as clearly established, that this system did not arise 
on the first conquest of the Western Empire. It is improba- 
ble that so peculiar a system should have been suddenly and 
completely introduced into a country. Yet there were many 
circumstances attendant on the Norman invasion which soften 
the unlikelihood even of such an introduction, ‘The most 
reasonable supposition, therefore, seems to be, that it was grad- 
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ually prepared in the Anglo-Saxon times, and finished by the 
Norman invaders. 

‘ At first it should seem that the chiefs of the Germanic 
tribes, out of the immense mass of property of the vanquished,' 
which became the regal or the public demesne, granted con 
siderable portions to their favorites, to their most distinguished 
soldiers, and to their most trusty advisers, perhaps without 
mention of a definite term, but with the usual expectation of 
gratitude and fidelity, of which a flagrant breach was sure to 
be followed by a seizure of the land of the unthankful and in- 
constant vassal, long before it became liable to forfeiture for 
withholding service in war by the authority of written or un- 
written law. Lands so intrusted were ordinarily held for life, 
and became hereditary about the time of Charlemagne, by 
the gradual operation of the disposition of mankind to contin- 
ue the possessions of a father to his children. 

‘'The same general cause rendered the governments of prov 
inces descendible under counts and dukes. 

‘ The great proprietors imitated the policy of the crown in 
engaging followers by grants of land, which went through 
the like progress. In all these cases the grantor of the land 
was interested, disposed, and at length obliged by law, to 
protect the grantee, as much as the grantee was bound to 
render service to the grantor. The former was called the 
lord ; the latter the tenant relatively to the land, and the vas 
sal relatively to the lord. All the grantees having derived 
their property from the king, he became the most extensive 
lord. As every grantee might grant to another, many links 
in the feudal chain might intervene between the king, as 
lord paramount, and the actual occupant of the soil, as tenant 
paravail. The alodial or independent landholders, exposed 
to the attacks of potent lords, and unprotected by superiors or 





1‘Thus the Burgundians took about one half; the Visigoths in Spain two 
thirds ; and the various conquerors of Italy probably one third of the land 
of the conquered. It is singular that, both in France and England, the share 
is very doubtful.’ 











1835. ] Sir James Mackintosh. 113 


followers, gradually surrendered their perilous independence 
into the hands of those who were powerful enough to secure 
them. They became voluntary vassals. Thus the feudal 
system became in the course of five centuries nearly universal, 
and may be said to have reached its zenith about the time of 
the Conqueror’s invasion. ‘he greater part of the allodial 
land had in the eleventh century become feudal. The Nor- 
mans, as well as the other French, had adopted this system. 
There are traces of it, and advances towards it, diseoverable 
among the Saxons. Military service they performed. They 
swore fealty, though not homage ; and their heroit is not dis- 
coverably different from the feudal relief, or money payable 
on succession. ‘T'he confiscation of an immense part of the 
land of England for real fidelity and pretended treason, and 
the policy of placing the administration and the property in 
the hands of William’s foreign followers, gave him an oppor- 
tunity of establishing a feudal system, together with means of 
supporting it, and motives for immediately introducing it, 
which scarcely existed in any of the continental nations 
among whom it had slowly grown into practice. 

‘ As authority was won and exercised by war, the military 
principle of the feudal system was attended by civil adminis- 
tration and territorial jurisdiction. The lord, who had the 
right to the military service of the people of a district, was 
the only person who had the means of exercising any au- 
thority in it. "The vassal swore fidelity to his lord, who there- 
upon invested every successive tenant with his land. Ever 
lord had courts, at which his tenants were obliged to serve 
him in distributing justice to all his vassals. The king was 
the chief lord ; but his jurisdiction was limited to his imme- 
diate tenants and to his own domains. Every new inheritor 
paid a sum of money, under the name of a relief, to his lord 
on the investiture. Every tenant paida fine for leave to 
alienate the fief. It was forfeited for breach of the feudal 
contract; and it escheated, that is, fell, to the lord, when 
the descendants of the first grantee were either extinct, or 
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had, by their offences, become incapable of inheriting. It 
was a natural provision, though it grew to be an intolerable 
grievance in England and in Normandy, where it chiefly 
prevailed, that the lord should be the guardian of his minor 
tenants, and that he should have the disposal of his wards, 
female as well as male, in marriage. The right of the most 
petty lord to lead his vassals against their neighbors was not 
questioned. Private wars raged constantly. All the military 
tenants were, directly or indirectly, bound by an oath of fealty 
to the crown ; but the obligation was frequently eluded, and 
revolts were familiar. The king, though the lord paramount, 
was often by no means the most powerful lord ; and William 
himself governed more men and a wider territory than the 
Capetian prince who reigned at Paris. A feudal kingdom 
was a confederacy of a numerous body of lords, who lived in 
a state of war against each other, and of rapine towards all 
mankind, in which the king, according to his ability and vigor, 
was either a cipher or a tyrant, and a great portion of the 
people were reduced to personal slavery. Had the feudal 
system never existed before, the circumstances of William’s 
conquest would have been sufficient to produce it. It was, 
however, more easy to transfer it from France to a country 
where its foundations were already laid by the Saxons. 

‘ We have endeavored to sketch a brief and imperfect out- 
line of very singular institutions, which probably produced 
more misery in their first vigor, stirred up more energy in 
their course, and left behind them more good when the waters 
were dried up, than any other system of laws by which the 
race of man have been governed. The moral and political 
influence by which the feudal system gave a peculiar charac 
ter to society and government in Europe, must often present 
themselves for contemplation in the sequel.’ 

The last paragraph is most emphatic. Little as we are in- 
clined to doubt that the feudal system produced more misery 
in its first vigor, than any other system of laws by which the 
race of man have been governed, still we might be disposed 
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to question whether it left behind it the superlative good 
which Sir James, in such expressive language, has attributed 
to it. 

The following ingenious plea for the Crusade is deeply in- 
teresting, as containing what appears to be the fixed opinion 
of Sir James, on one of the most important questions, which 
could be submitted to the public, in the history of nations. 

‘No war is just which is not defensive. By that principle 
the expeditions for the recovery of the Holy Land must, like 
all other wars, be tried. It must be owned, at the outset, that 
the Europeans of that age did not conform to the technical 
rules of our international law. They did not make a formal 
demand of reparation for wrong, and of security against dan- 
ger. They did not inquire whether the possession of Palestine 
could directly add to their means of defence. Nor did they 
content themselves with a moderate succor to the Greek em- 
pire, as some modern philosophers have required. But, is the 
disregard of technical rules always attended by violations of 
their principle? There was no doubt that embassy and ne- 
gotiation would be vain. It was lawful for them to defend 
the safe exercise of their religious worship in Palestine; and 
it was for them to determine where they could best defend any 
of their rights which were either violated or threatened. The 
avowed principle of all Mahometans, that they are entitled to 
universal monarchy,—a principle consecrated by their religion, 
and enforced by their law,—might, in itself, be considered as 
a perpetual declaration of war against states of a different faith. 
But in the eleventh century this insolent pretension was main- 
tained by arms, with a success very alarming to Christendom. 
About that time Europe, in different parts of her frontier, 
showed the sense of danger by beginning to resist the inva- 
ders. The expeditions against the northern and Sarmatian 
Pagans manifested the like vague and confused fear in an un- 
warrantable form. The tottering state of the Greek empire, 
and the successive invasions from T'artars, which renewed the 
valor and barbarism of the southern Mahometans, combined 
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to threaten the eastern frontier of Christendom. The Ma- 
hometans acted on one principle, and as one body. The 
Christians were justified in acting, and compelled to act, with 
the like union. According to the most rigid principles of in- 
ternational law, an attack on any Mahometan territory was 
an act of self-defence: it was the means of securing them- 
selves against attack. The European rulers could undertake 
no such perilous enterprise without the hearty and enthusiastic 
concurrence of their people. Nothing but a strong feeling 
could have bound together all the scattered power of a feudal 
force. It was lawful to rouse their spirit against the wrong- 
doers, and excite a zeal necessary for the effectual exercise of 
just defence. The only means by which these ends could be 
reached were an appeal to the fellow-feeling and religious sen- 
timents of the body of their subjects. These grand springs of 
human action were made to act by an expedition for the safe- 
ty of the pilgrims to Jerusalem, who could not be really safe 
without the establishment of a Christian authority in Pales- 
tine. No cold representation of distant and disputable dangers 
could have put such masses in motion. 

‘But were not the feelings of the people perfectly justifiable ? 
Is it true that nations, while they may maintain at the point 
of the sword every rock and islet of their old possessions, are 
forbidden to defend the undisturbed exercise of religion, which 
may (and if it be real, must) be their dearest and most pre- 
cious interest? The assault on their territory cannot more 
wound and degrade them than outrage towards what they 
most reverence. ‘They had acquired, by an usage older than 
Mahometan power, a right peaceably to visit Bethlehem and 
Calvary, and their rulers were morally bound to protect that 
right. 

‘As every state may maintain its honor because it is essen- 
sential to its safety, so Europe had a right to defend her com- 
mon honor, which consisted materially in resisting, or avert- 
ing by chastisement, attacks on her common religion. 

‘It is not true that every war, which is disinterested and gen- 
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erous, which is waged for our fellow-Christians against perse- 
cution, or for our fellow-men against tyranny, is on these 
accounts forbidden by the true principles of international law. 
Though it be dangerous to allow too much latitude where 
virtuous motives may be used as pretexts, yet it is also certain 
that every nation which supinely contemplates flagrant wrong 
done to others, weakens its spirit as well as lessens its reputa- 
tion. ‘They, on the other hand, who draw the sword for justice 
on behalf of other wronged nations, carry back to their own 
defence a remembrance which gives them the strength of an 
approving conscience in their own cause. A just and brave 
people may be wrongfully deprived of the confidence and es- 
teem of other nations; but they cannot be bereaved of the 
efficacy of such remembrances, in assuring them that they who 
fought for justice alone in the case of others, may contend 
more for right than interest in their own. If it be good for an 
individual to be disinterested, to help the miserable, to defend 
the oppressed, these virtues must equally contribute to the 
well-being, the honor, and the safety of communities. 

‘The European law of nations is well adapted toa body of 
states of the same general character, not differing from each 
other too widely in civilization, and professing a reverence for 
the like principles of justice. In the ordinary wars of such 
nations, the rules of international law are of sacred authority. 
In relations spreading through communities of a different 
character, aud on occasions too new and great. to be embraced 
by precedent, the principles of that law retain their inviolabili- 
ty, but its rules may sometimes yield for the sake of the prin- 
ciple. It seems morally evident, that whatever a nation may 
lawfully defend for themselves they may also defend for ano- 
ther people, if called upon to interpose. It is true that ambition 
often converts these principles into pretexts; but ambition 
deals in the same manner with all the purest motives of hu- 
man conduct. Our blame is not in such cases to be lessened : 
it is to be applied, not to the principle avewed, but to the hy- 
pocrisy and fraud practised by the ambitious. 
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‘Much doubt has been brought on these questions by the 
general condemnation of religious wars. This is an equivocal 
phrase. Wars to impose religion by force are the most exe- 
crable violation of the rights of mankind: wars to defend it 
are the most sacred exercise of these rights.’ 

The Crusades have hitherto been regarded as fanatical and 
unjust. Will the judgment of Sir James Mackintosh, ex- 
pressed with all the temperance of the historian, sway the 
public opinion to a contrary conclusion? ‘The stress of his 
argument seems to lie in the assumption, which is rather mat- 
ter of fact,to be determined by historical evidence, that the Cru- 
saders had acquired, as he has expressed it, by an usage older 
than Mahometan power, a right peaceably to visit Bethlehem 
and Calvary ; and in the position, which is matter of civil 
polity and international law, that their rulers were morally 
bound to protect that right. Whatever opinion may be formed 
with regard to the duty of the rulers, supposing the above case 
made out, it seems to us that the historical fact is the other 
way. Sir James could not mean that all Western Europe 
could prescribe for a right of way to the Holy Sepulchre, and 
for the privilege of worshipping there, when he spoke of ac- 
quiring the supposed right by a usage so ancient ; and it seems 
difficult to conceive how it can be maintained that the Ma- 
homedans, conquerors, as they were, of the Holy Land, could 
be bound by any of the compacts entered into between the 
former possessors of that place, and the Christians. The soil, 
with all its hallowed associations, was theirs,—to be occupied 
according to their despotic will. The absolute dominion which 
they possessed over their own territory, and which, as a matter of 
theoretic right, is conceded to every nation, might be exer- 
cised, either by the entire exclusion of foreigners from their 
borders, or by their admission on payment of imposts or sub- 
mission to some prescribed rules. The Mahomedans exercised 
the power, which they had acquired by the sword, in the spirit 
of conquest, rudely, unjustly,—in a moral point of view,—and 
ingloriously ; but it would be difficult to add, in violation of any 
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acknowledged principles of the law of nations, even as under- 
stood in this present age,—certainly, however, in entire har- 
mony with the spirit and practice of that barbarous period. 
The Crusades were, unquestionably, the offspring of feeling 
an | fanaticism, acting without the least reference to any princi- 
ples of the law of nations. Peter the Hermit, whose preaching 
first roused the ignorant multitudes of the West, and the coura- 
geous ; rinces, who flung themselves with such ardor into the 
distant strife, with religion, according to the language of Jere- 
my Taylor, painted on their banners, would be not a little as- 
tonished at the subtle grounds on which is placed the defence 
of that enterprize in which their whole souls were absorbed. 

The next passage which we meet with, in Sir James’ His- 
tory, which comes within the class of our extracts, relates to 
the state of jurisprudence, and particularly of the Roman law, 
in the reign of Henry II. 

‘In the reign of Henry II. important changes of ancient 
usage and law were matured, and became conspicuous, which 
on that account have been generally ascribed to the adminis- 
tration of that monarch. It is much more probable that they 
sprung from the slow growth of circumstances, with little aid 
from rulers, who were perhaps scarcely conscious that any 
change had occurred. In our narrow compass, we can say 
nothing of laws but what relates to their political purpose or 
effect. 

‘It is, however, essential to observe, at this step of our pro- 
gress, that the Roman law ‘never lost its authority in the 
countries which formed the western empire. It was adopted 
into the codes of the Germanic conquerors, of which several 
were more ancient than the reformation, or rather arrange- 
ment, made by the authority of Justinian. As the Germanic 
laws were personal, rather than local, the Franks and Bur- 
gundians, though inhabiting the same territory, lived each 
under the customs of their respective race. All Europe obeyed 





1‘ The edict of Theodoric, A. D 500; the Burgundian, A. D. 500; the code 
of Alaric, A. D. 506; legislation of Justinian, A. D, 528—534.’ 
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a great part of the Roman law, which had been incorporated 
with their own usages, when these last were first reduced to 
writing after the conquest. The Roman provincials retained 
it altogether, as their hereditary rule. The only historical 
question regards not the obligation of the Roman law, but the 
period of its being more taught and studied as a science.’ It 
is not likely that such a study could have been entirely omit- 
ted in Roman cities, and where there were probably many 
who claimed the exercise of Roman law.? But the Roman 
jurisprudence did not become a general branch of study till 
after the foundation of universities for systematic instruction 
in that and other parts of knowledge. It appeared at Bologna, 
in the beginning of the twelfth century, among the fair fruits 
of the growing wealth and budding intellect of the Italian 
cities. It soon made its way to England, and was taught with 
applause by Vacarius at Oxford about the middle of the same 
century, as we are told by his pupil John of Salisbury. The 
late researehes of Savigny, and other German jurists, on this 
subject, have merited the gratitude of Europe. It was indeed 
a most improbable supposition, that a manuscript found at the 
sack of Amalfi, not adopted by public authority, should sud- 
denly prevail over all other laws in the greater part of Europe. 

‘In 1177, Henry, in a great council holden at Nottingham, 
divided England into six circuits (not very unlike the present 
distribution,) each of which was to be visited by three itine- 
rant justices, to bring the dispensation of laws home to every 
man’s door. This statute, however, like others, appears only 





1 ‘See a succession of instances from 800 to 1160, where the Roman law is 
referred to by kings, free states, and councils, as binding.'—Cathcart's Savig- 
ny, i. 116—121. 

2 ‘ Aldhelm, bishop of Sherburn, who was born in A. D. 639, studied the 
Roman law at York. [t takes no little time, he tells us:—“ Legem Roman- 
ora.n jura medullitus rimari, et jurisconsultorum secreta imis pracordiis scru- 
tari’ W. Malms. Vita. St. Ald. apud ii. Wharton, Angl. Sacr. Alcain 
describes the same school at York, in 804. Other examples, Auvergne in the 
eighth century ; at Toul in 1054, and in Italy 1085.’— Savig. i. 441. &c. 

3 ‘ Hoveden, 313.’ 
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to have given authority and universality to practice occasion- 
ally adopted before. 

‘In his time an important attempt was made to banish the 
absurd usage of trying right by the comparative capacity of 
the parties to bear the ordeals of fire, and to pave the way for 
the general adoption of juries, by allowing the defendant to 
support his right, not only by single combat, but by the grand 
assize.’ 

A review of the reign of Edward 1.,—who is styled by Sir 
Matthew Hale and Blackstone, the English Justinian,—gives 
occasion to Sir James to trace, in a few valuable sentences, the 
origin and history of the common law, and the materials of 
which it is composed. The following extract is a favorable 
example of the maturity and compact learning of his compo- 
sition, attempered by the calmest philosophy. and at the same 
time, shows the inaccuracies of style into which he has occa- 
sionally fallen in the present volumes. 

‘Among the most important circumstances which united the 
knights with the burgesses, was the perfect resemblance in 
the mode of their trial for offences. All commoners were 
tried by a jury of twelve men. The highest knight was sub- 
ject to this jurisdiction ; and the lowest freeman, if not serf, 
was entitled to its protection. ‘There are scarcely any au- 
thentic materials for its early history. It seems most probably 
to have arisen from the confluence of several causes. Per- 
haps the first conception of it may have been suggested by 
the very simple expedient of referring a cause by the county 
court toa select committee of their number, who were re- 
quired to be twelve, for no reason or even cause that has been 
discovered. In criminal cases it appears, from the laws of the 
barbarians, that men were acquitted on the testimony of com- 
purgators, who swore that they did not believe the culprit to 
be guilty. In civil cases, the obvious analogy of arbitrators 
might have attributed to the adoption of juries. Judges un- 
acquainted with, and incapable of a patient inquiry into facts, 
might find it safer, as it was easier, to trust to a sort of gen- 
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eral testimony given by twelve unexceptionable neighbors on 
the gross merits of the accused individual or of the litigated 
question. There are many traces in this celebrated institu- 
tion which indicate that jurors must in some manner have 
been regarded in the same light with witnesses. Neighbor- 
hood, for instance, which might be dangerous to the impar- 
tiality of a judge, is advantageous to the knowledge of a wit- 
ness. A verdict means a true saying, and jurors are sworn 
to give a ‘true’ verdict. Jurors.were liable to punishment 
for flagrant injustice ; and it is still a sort of maxim of legal 
theory, that they have the very dangerous power of finding 
a verdict from their own knowledge. A case is preserved in 
the reign of William the Norman, which has much the ap- 
pearance of the dawn of trial by jury". The King com- 
manded the men of the county of Kent to try whether cer- 
tain lands pertained to the crown, or to the church of Roch- 
ester. They affirmed that the land was the King’s. Twelve 
of them were directed to swear to the truth of what they 
said. They withdrew to consider the matter, and on their 
return took the oath. But one afterwards confessing that 
they were intimidated by the sheriff, they were adjudged to 
be perjured ; and on the oaths of twelve other men, ‘ the best 
in the county,’ the lands were restored to the church. 

‘Here we see an appeal to the neighborhood—a reference 
from the county court to twelve men, an attaint of these ju- 
rors for a false verdict, and a proceeding very similar to what 
is now called a new trial. 

‘The trial by twelve men became so much the most usual 
form of judicial proceedings, that it was now called the 
course and order of the common law. The consuetudinary 
or common law consisted of certain maxims of simple justice, 
which we are taught by nature to observe and enforce, blended 
with certain ancient usages, often in themselves convenient 
and equitable, but chiefly recommended by the necessity of 
adhering to long and well-known rules of conduct. The 
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progress of our common law, till the reign of Edward L., bears 
astrong resemblance to that of Rome. The primitive maxims 
and customs were applied to all new cases, which appearing 
similar to them, it was natural and convenient to subject to 
like rules. Courts in England, private lawyers, juridical wri- 
ters, and absolute monarchs at Rome, in delivering opinions 
concerning specific cases, extended the analogy from age to 
age, until an immense fabric of jurisprudence was at length 
built on somewhat rude foundations. The legislature itself 
occasionally interposed, to amend customs, to widen or nar- 
row principles; but these occasional interpositions were no 
more than petty repairs in a vast building. From the reign 
of Edward I., we possess the year-books,—annual notes of the 
cases adjudged by our courts, who exclusively possessed the 
power of authoritative interpretation, scarcely to be distin- 
guished from the legislation which the tribunals of Rome 
shared with the imperial ministers and with noted advocates.’ 
In a century after him, elementary treatises, methodical 
digests, and works on special subjects, were extracted from 
these materials, by Lyttleton, Fortescue, and Brooke. So 
conspicuous a station at the head of the authentic history of 
our uninterrupted jurisprudence has contributed more than his 
legislative acts, to procure for Edward the ambitious name of 
the English Justinian. The science of law, which struggles 
to combine inflexible rules with transactions and relations 
perpetually changing, can obtain no part of its object without 
the exercise of more ingenuity, and the use of distinctions 
more subtle, than might be deemed suitable to the regulation 
of practice. In time, the lawyers, who were commonly ec- 
clesiastics, were still further warped by the excessive refine- 
ments of the scholastic philosophy, which had reached its 
zenith under Aquinas, and seemed to have overshot it in the 
hands of his disciple and antagonist Duns Scotus. <A prone- 
ness to uninstructive acuteness, and to distinctions purely 
verbal, tainted it from the cradle. Itis difficult not to ad- 





1 Edicta Pretoris—Rescripta Principum—Responsa Prudentum. 
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mire the logical art with which fact is separated from law, 
and the whole subject of litigation is reduced to one or a few 
points, on which the decision must hinge. It has been the 
ancient and unremitted complaint of the most learned lawyers, 
that it has been overloaded with vain and unprofitable sub- 
tleties, which, in the eager pursuit of an ostentatious pre- 
cision, has plunged it into darkness and confusion. We are 
now laboring to systemize what the experience of our an- 
cestors has collected, and to unite it with more simplicity and 
clearness. 

‘ The nineteenth century has at length brought us nearly to 
the same period which the Romans reached at the time of the 
legislation of Justinian. Our materials are ample, and our 
skill in reducing them to simplicity and order ought ©’ to 
yield to that of any former age.’ vol. i. 228-231. 

The changes introduced by the Reformation, ‘rendered it 
necessary to reform the ecclesiastical laws. Sir James Mack- 
intosh has touched upon the canon law and also upon the 
doctrines of the law of divorce in the following paragraphs. 

‘'T’he canon law, consisting of constitutions of popes, decrees 
of councils, and records of usages (many of which have been 
long universally acknowledged to be frauds), was the received 
code of the courts termed spiritual, in every country of Europe. 
The appeals allowed, by every country, to Rome preserved a 
consistency of decision and unity of legislation. But the 
whole system of canon law was so interwoven with papal 
authority, and so favorable to the most extravagant preten- 
sions of the Roman see, as to become incapable of execution 
in a Protestant country. An act had been accordingly passed 
in 1549, providing that “the king shall have full power to 
nominate sixteen ecclesiastics, of whom four to be bishops, 
and sixteen laymen, of whom four to be lawyers, to order and 
compile such laws ecclesiastical as shall be thought conve- 
nient.”. A work was accordingly composed for this purpose 
by Cranmer, and translated into Latin with a happy imita- 
tion of the clear method and elegant brevity of the Roman 
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jurists, by Sir John Cheke and Dr. Haddon, two of the restorers 
of classical literature in England. This work was not pre- 
pared for the royal confirmation before the close of Edward’s 
reign. ‘The greater part being strictly theological, or relating 
to the order of proceedings in courts, is beyond our present 
province. ‘The articles on marriage relate to questions of very 
difficult solution, and affect the civil rights of all men, as well 
as the highest of all the moral interests of society. The book, 
not having received the royal confirmation, is not indeed law, 
but it is of great authority, and conveys the opinions of our 
first reformers on problems, which the law of England has not 
yet solved. A very brief summary of the chapter on divorce 
may therefore be proper. 

‘By the tenth title, divorce was allowed for adultery, and 
the unoffending party was suffered to marry ; but the sen- 
tence of a court was declared to be necessary to the dissolution. 
Desertion, long absence, mortal enmities, the lasting fierceness 
of a husband to his wife, were adjudged to be lawful ground 
of divorce. Separation from bed and board was abolished, 
being superseded by the extension of divorce. It is impossi- 
ble to reconcile these enactments with the avowed opinions of 
its authors, without believing that they considered the answers 
of Christ in the Gospel, on divorce for adultery, as confined to 
the national legislation of the Jews, and not intended to have 
legal force in other countries. 

‘ These dispositions of the proposed code were probably oc- 
casioned by the case of Parr, marquis of Northampton, who 
had divorced his wife, Anne Boucher, for adultery, in the 
ecclesiastical court; which divorce, however, had no certain 
and immediate effect beyond that of a legal separation from 
bed and board. A commission was appointed to inquire 
whether, by a divorce on this ground, he was not so divorced 
from lady Anne that no divine law prohibited his marriage. 
He was too impatient to wait for the issue of their researches, 
and married Elizabeth Brooke, daughter to Lord Cobham. 
The Protestant canonists, to whose judgment the case of 
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Northampton was referred, made answer to the queries put to 
them, “that the band of wedlock being broken by the mere 
fact of infidelity, the second marriage was lawful.” The par- 
liament of 1551 confirmed this answer, by declaring the mar- 
riage of Northampton with Elizabeth Brooke to be valid ; but, 
as this statute was repealed by a law passed in the following 
reign, nothing is left of these proceedings but the advised and 
lasting belief of Cranmer and his associates in reformation, 
that a more extensive liberty of divorce ought to be allowed. 

‘The law of England is now, in its letter and theory, con- 
formable to the ancient principle of the Roman Catholic 
church, which regarded marriage as indissoluble. It was not 
till a century and a half afterwards that a practice gradually 
crept in of dissolving marriage for infidelity, by acts of parlia- 
ment specially passed for each separate case,—a rude and most 
inconvenient expedient, which subjects proceedings which 
ought to be judicial to the temper of numerous and open as- 
semblies, while, by its expense, it excludes the vast majority 
of men from the relief which, by long usage, it may be con- 
sidered as permanently holding out to suitors who are not 
themselves uncommonly faulty. The reader needs not to be 
reminded, that whatever requires an act of legislature to legal- 
ize must in its nature be illegal. 

‘It must be admitted, that the intrinsic difficulties of the 
subject are exceedingly great. The dangerous extremes are, 
absolute and universal! indissolubility, which has been found 
to be productive of a general connivance at infidelity, and, 
consequently, of a general dissolution of manners on the one 
hand, and on the other, of a considerable facility of divorce 
in cases very difficult to be defined—a practice, to say nothing 
of other evil consequences, which would be at variance with 
the institution of marriage, intended chiefly to protect children 
from the inconstancy of parents, and next to guard women 
against the inconstancy of husbands, who, if divorce were 
procurable for any but clearly defined and most satisfactorily 
proved facts, would be enabled, as soon as they were tired of 
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their wives, to make the situation of the helpless female so 
uneasy that they must consent to divorce. ‘Tio make the dis- 
solution of marriage in the proper case alike accessible to all, is 
one of the objects to which, in great cities and in highly civilized 
countries, it is hardest to point out a safe road.’ vol. ii. 227-230. 

In examining the justice of the detention of Mary, Queen 
of Scots, by Elizabeth, Sir James uses the following language, 
breathing sentiments, which it is to be hoped will animate 
those who shall be called upon to administer the Law of Na- 
tions, though at the same time, vindicating the measures taken 
against the unfortunate queen. 

‘It must be owned that itis hard to deny that the necessity 
of self-defence, which is the only just foundation of the rights 
of war and of criminal justice, may not, in extreme emergen- 
cies, warrant violence to individuals, even though the principle 
of defence be not embodied in antecedent rules of law. Yet 
the methods by which men may be regularly and legitimately 
deprived of life or liberty are sufficiently comprehensive. The 
seasons at which exceptions present themselves, are commonly 
those in which fear and anger render just judgment most im- 
probable. If they be considered as warranted in cases of minor 
severity, it will be found impossible to assign any limits to 
them, other than the conscience and mercy of the possessors 
of power. Their opinion of what is necessary to ward off dan- 
ger from themselves must become the sole measure of their 
conduct. ‘The immense range of moral colors, from a fraud- 
ulent pretension through a considerable convenience, or the 
removal of an impediment or an accession to safety, up to the 
very confines of a struggle for existence, is more than enough 
to dazzle and bewilder the eye of the mind. A restraint on 
personal liberty, which seems to be the mildest and most 
strictly defensible of all irregular measures, has yet evils pecu- 
liar to itself, arising from the circumstance that it must often be 
long in order to be effectual. The danger is forgotten by the 
sufferer and the spectators ; the anomaly alone stedfastly con- 
tinues to glare onthe eye. ‘The prisoner complains often only 
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from the irritation of his condition, sometimes with a purpose 
to provoke. Impartial bystanders embrace his cause, in pro- 
portion as his vexations are prolonged. The inferior agents 
in his detention, sometimes justly displeased, sometimes to pay 
their court to their employers, become more harsh. The pro- 
cess is sometimes cut short by the death of the prisoner, which 
generally earns for his memory the fellow-feeling of after ages. 
In other cases it proceeds from complaint to conspiracy, which 
exasperates the sovereign more and more, until a government 
is provoked into a deed of blood, which leaves an indelible 
stain on its name. 

‘ Whoever with calmness reviews these melancholy portions 
of history, after temporary passions have subsided, will find it 
impossible to repress a wish that no exceptions from the rules 
of moral and even of legal justice towards individuals may 
hereafter be countenanced by historians or moralists. This 
might at length contribute to banish such direful expedients 
from the practice of states. ‘The least reflection will enable a 
reader, even if he only glances over the surface of history, to 
perceive how surely such stretches of power render thei 
authors for ever odious, and how seldom (if ever) they were 
necessary to the safety of communities.’ vol. iii. 133, 134. 

A note is appended to the text just quoted, which contains 
a more solemn expression of the judgment of Sir James Mack 
intosh, in the case of Mary Queen of Scots, illustrated by a 
reference to that of Napoleon. It is as follows : 

‘ About 250 years after Mary had crossed the Solway, ano- 
ther case of exception from ordinary rules arose in England, 
opposite to hers in moral circumstances, yet resembling it in 
the dry skeleton of legal theory. 

‘Napoleon Bonaparte, probably the most extraordinary man 
who has appeared in the world since Julius Cesar, whom he 
surpassed in genius for war as much as he and all other war- 
riors must yield to the great dictator in the arts and attain- 
ments of peace, having raised himself to the sovereignty of 
Europe by his commanding faculties, when he was hurled 
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from that eminence by his insolent contempt for mankind, 
sought for refuge in the ships and territories of the only nation 
who had successfully defied his power. When he applied 
with that view to the commander of a British ship of war, he 
was answered, as Mary had been by the governor of Carlisle, 
that an officer had no authority to promise more than an hos- 
pitable reception in his own ship. The course of events 
obliged Mary to rush into shelter before the answer of Mr. 
Lowther arrived. Napoleon was compelled to take refuge in 
the ship before any answer could be obtained from a compe- 
tent authority. Both affected to act voluntarily, though they 
were alike driven by necessity to the first open asylum. Nei- 
ther of them was born an English subject, or had committed 
any offence within the jurisdiction of England: consequently, 
neither of them was amenable to English law. Neither of 
them could be justly considered as at war with England ; 
though, on that part of the subject, some technical but unsub- 
stantial obstacles might be opposed to Napoleon, which could 
not be urged against Mary. The imprisonment of neither 
was conformable to the law of England or the law of nations. 
But the liberty of Mary was deemed to be at variance with 
the safety of the English government ; as the enlargement of 
Napoleon was thought to be with the independence of nations, 
and with the repose for which Europe sighed after long blood- 
shed. The imprisonment, though in neither case warranted 
by the rules of municipal or international law, was in both 
justified by that necessity from which these rules have sprung, 
and witheut which no violence can rightfully be done to a hu- 
man being. 

‘ Agreeably to this view of the matter, the detention of Na- 
poleon was legalized by an act of the British parliament.t' By 
the bare passing of such act, it was tacitly assumed that the 
antecedent detention was without warrant of law. This evi- 
dent truth is more fully admitted by the language of the stat- 





1 ‘56 Geo. III, cap. 22. a. v. 1816. 
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ute, which, in assigning the reason for passing it, alleges, that 
“it is necessary for the preservation of the tranquillity of Eu- 
rope, and for the general safety, that Napoleon Bonaparte 
should be detained and kept in custody ;” and it is still more 
explicitly declared, by a specific enactment which pronounces, 
that he “ shall be deemed and taken to be, and shall be treat- 
ed and dealt with, asa prisoner of war ;” a distinct admission 
that he was not so in contemplation of law until the statute 
had imposed that character upon him.’ 

The very able author,—who can be no other than Mr. Ma- 
cauley ; aut Morus ; aut Diabolus,—of the notice of the life, 
writings and speeches of Sir James Mackintosh, prefixed to 
his Fragment on the Revolution of 1688, criticizes some ex- 
pressions of this opinion with great acuteness. He also says, 
that in the text, quoted above, Sir James reasons indirectly 
against the judgment given in the note, until he reaches the 
following inference,—‘ Whoever with calmness reviews these 
melancholy portions of history, after temporary passions have 
subsided, will find it impossible to repress a wish that no ex- 
ceptions from the rules of moral and even of legal justice 
towards individuals, may be countenanced by historians or 
moralists. What warrant, the writer then asks, had Sir 
James to give those ‘ exceptions,’ that countenance, as an his- 
torian and moralist, which he interdicts to the historians and 
moralists who may come after him? 

But a few pages in the History of England, after our last 
extract, the labors of Sir James Mackintosh ended. He was 
arrested by the arm of death, in the very midst of that work, 
—the completion of which had been fondly desired by his 
friends, and eagerly expected by the public.—which he _pro- 
posed as his title-deed and recommendation to the regard of 
future ages. He died almost with his pen in his hand—the 
very chapter upon which he was engaged at the time, being 
left unfinished. 

In the notice we have given of Sir James Mackintosh. we 
have confined ourselves to a history of his legal career and an 
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account of his juridical opinions.' His eloquence, his philan- 
thropy— broad and general as the casing air,—his great at- 
tainments in the study of morals, and his various literary pro- 
ductions, we have not considered ; neither have we the history 
of his life. These are themes upon which we should be 
pleased to dwell, if they came within the scope of ouc Jour- 
nal. And yet before we close this article, we feel disposed, in 
the spirit of the ac etiam practice of the English courts, to 
avail ourselves of the cognizance we have obtained over Sir 
James, through his legal productions, to institute for a mo- 
ment, a comparison, in a literary point of view, between him 
and two of the great British historians, Hume and Gibbon,— 
or rather to make extracts from their different works relating 
to the same event, which will furnish the reader with the 
means of comparing them. The capture of Jerusalem by 
the Crusaders, and the blended devotion and ferocity of the 
conquerors on this consummation of their armed pilgrimage, 
are described and considered by each of these historians in 
passages as remarkable as any in their works. The follow- 
lowing is the graceful sketch of Hume : 

‘ After a siege of five weeks, they took Jerusalem by assault ; 
and impelled by a mixture of military and religious rage, they 
put the numerous garrison and inhabitants to the sword without 
distinction. Neither arms defended the valiant, nor submission 
the timorous: no age or sex was spared : infants on the breast 
were pierced by the same blow with their mothers, who implored 
for mercy : even a multitude, to the number of ten thousand 
persons, who had surrendered themselves prisoners, and were 
promised quarter, were butchered in cool blood by those fero- 
cious conquerers. The streets of Jerusalem were covered with 
dead bodies : and the triumphant warriors, after every enemy 
was subdued and slaughtered, immediately turned themselves, 





' In that beautiful piece of biography, the Life of Sir Thomas More, by Sir 
James Mackintosh, the reader will find a very interesting sketch of the origin 
and progress of the Jurisdiction of Chancery. The length to which the pres- 
ent article has already extended, prevents our extracting it in the text. In 
discussing the nature of Courts of Equity, in a former number, we took occa- 
sion to refer to the views of Sir James. (See Am. Jurist, vol. x. p. 231.) 
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with the sentiments of humiliation and contrition, towards the 
holy sepulchre. They threw aside their arms, still streaming 
with blood: they advanced with reclined bodies, and naked 
feet and heads, to that sacred monument; they sung anthems to 
their Saviour, who had there purchased their salvation by his 
death and agony : and their devotion, enlivened by the presence 
of the place where he had suffered, so overcame their fury, that 
they dissolved in tears, and bore the appearance of every soft 
and tender sentiment. So inconsistent is human nature with 
itself! and so easily does the most effeminate superstition ally, 
both with the most heroic courage and with the fiercest bar- 
barity!’ vol. i. 231, 232. 

The following picture of the same scene, glowing with life, 
in which the characters seem almost to move on the canvass, 
is from the pen of Gibbon. 


‘Raymond’s tower was reduced to ashes by the fire of the be- 
sieged, but his colleague was more vigilant and successful ; the 
enemies were driven by his archers from the rampart ; the draw- 
bridge was let down; and on a Friday, at three in the afternoon, 
the day and hour of the passion, Godfrey of Bouillon stood vic- 
torious on the walls of Jerusalem. His example was followed 
on every side by the emulation of valor ; and about four hundred 
and sixty years after the conquest of Omar, the holy city was 
rescued from the Mahometan yoke. In the pillage of public 
and private wealth, the adventurers had agreed to respect the 
exclusive property of the first occupant; and the spoils of the 
great mosque, seventy lamps and massy vases of gold and silver, 
rewarded the diligence, and displayed the generosity, of Tan- 
cred. A bloody sacrifice was offered by his mistaken votaries, 
to the God of the Christians: resistance might provoke, but 
neither age nor sex could mollify, their implacable rage : they 
indulged themselves three days in a promiscuous massacre ; * 
and the infection of the dead bodies produced an epidemic dis- 
ease. After seventy thousand Moslems had been put to the 
sword, and the harmless Jews had been burnt in their synagogue, 





1 ‘Besides the Latins, who are not ashamed of the massacre, see Elmacin 
Hist. Saracen. p. 363,) Abulpharagius (Dynast. p. 243,) and M.de Guigne 
(tom. ii, p. ii, p. 99,) from Aboulmahasen.’ 
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they could still reserve a multitude of captives, whom interest or 
lassitude persuaded them to spare. Of these savage heroes of 
the cross, Tancred alone betrayed some sentiments of compas- 
sion ; yet we may praise the more selfish lenity of Raymond, 
who granted a capitulation and safe conduct to the garrison of 
the citadel! The holy sepulchre was now free ; and the bloody 
victors prepared to accomplish their vow. Bareheaded and 
barefoot, with contrite hearts, and in an humble posture, they 
ascended the hill of Calvary, amidst the loud anthems of the 
clergy ; kissed the stone which had covered the Saviour of the 
world; and bedewed with tears of joy and penitence the monu- 
ment of their redemption. This union of the fiercest and most 
tender passions has been variously considered by two philoso- 
phers ; by the one,’ as easy and natural; by the other,’ as ab- 
surd and incredible. Perhaps it is too rigorously applied to the 
same persons and the same hour: the example of the virtuous 
Godfrey awakened the piety of his companions; while they 
cleansed their bodies, they purified their minds; nor shall I be- 
lieve that the most ardent in slaughter and rapine, were the fore- 
most in the procession to the holy sepulchre.’ 


The description and reflections of Sir James Mackintosh 
are as follow : 


‘In spite of their misfortunes, Bohemond established himself 
at Antioch in 1097; and on the 14th day of July, 1099, after a 
siege of two months, the ancient and holy city of Jerusalem was 
taken by assault, with a prodigious slaughter of the garrison. 
Ten thousand were slain on the site of the temple of Solomon ; 
more were thrown from the tops of the houses ; many were put 
to death after resistance had ceased. ‘Terrible as were these 
excesses, they arose from the boiling passions of an undisciplined 
multitude, and therefore bore no likeness to the license granted 





1‘ The old tower Psephina, in the middle ages Neblosa, was named Castel- 
tum Pisanum, from the patriarch Daimbert. It is still the citadel, the resi- 
dence of the Turkish Aga, and commands a prospect of the Dead Sea, Judea, 
and Arabia (D’Anville, p. 19-23.) It was likewise called the tower of David, 
mupyos ToppeyeBesaros.’ 

?* Hume, in his History of England, vol.i, p. 311, 312, octavo edition.’ 

3 ¢ Voltaire, in his Essai sur Histoire Generale, tom. ii, c. 54, p. 345, 346.’ 

VOL. XIV.—NO. XXVII. 12 
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by a civilized commander to obedient soldiers, when a city is 
taken by storm. These passions, composed by the union of all 
that is kind with all that is fierce, of the basest with the grandest 
elements of our nature, produced a corresponding but a prodi- 
gious variety of deeds. It is hard for a writer or a reader more 
separated by opinions, by manners, by situation, than by an in- 
terval of eight centuries from the victorious crusaders, to form a 
faint conception of their state of frenzy, when, sore with wounds, 
heated by bloody conflicts, and flushed with success, they came 
to see and handle the ruins of the temple, the holy sepulchre, 
and all the scenes of sacred story, dear and hallowed in their 
eyes from infancy; and atthe same moment beheld at their 
mercy the men who had defiled these holy places and spoiled 
those innocent pilgrims, whose offence was that of worshipping 
God where he most abundantly had poured out the treasures of 
his goodness. The gentleness and humility of a religion of for- 
giveness had on their distempered, yet not, perhaps, depraved 
hearts, more than the power of the loudest cry of vengeance for 
long indignities and outrages. What wonder, then, if maddened 
by confused emotions, in which, perhaps, rising compunction 
began to swell, they rushed reeking from slaughter to raise their 
bloody hands in prayer, and to pour forth tears of contrition and 
affection, prostrate before the shrine of their God! The power 
ot the feelings excited by those places which call up the remem- 
brance of revered men, and their noblest actions and sufferings, 
never could be greater than it was to the deliverers of Jerusa- 
lem ; and the subtle links which combined good and bad pas- 
sions could hardly ever have been stronger.’ 

We hardly know which the most to admire, the graceful 
sketch of Hume, the stirring picture of Gibbon, or the unvar- 
nished account of the capture, and the philosophical analysis 
of the feelings consequent thereon, by Sir James. The high 
tone of philosophy, and the superior correctness of thought, 
however, which mark the latter, do not, perhaps, fully compen- 
sate for the inferiority of the style in which they are express- 
ed. The rough and heavy step of Sir James Mackintosh com- 
pares but ill with the smooth and pleasant pace of Hume, or 
the imposing movement of Gibbon. C.S. 
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(Vonjoinder.) Where the plaintiff declares in the same action, up- 
on a several demand against the defendant alone and upon a joint 
demand against the defendant and another, he may recover upon 
both demands if the defeudant does not plead in abatement the non- 
joinder of the other party liable on the joint demand. Holmes v 
Marden, 12 Pickering, 169. 

(By marriage.) A feme plaintiff marrying pendente lite may, under 
the act of 1712, appoint an attorney to prosecute the action in her 
own name; and the action will not abate, if such appointment be 
made before coverture pleaded: but the proceedings must be car- 
ried on, and judgment signed, in the name in which the action was 
commenced. Guphill v. Is ell, 2 Bailey, 349. 

(Former suit.) To sustain a plea in abatement of a former suit 
pending for the same cause, the parties to the record must be the 
same. Plea to an action at Law, of former suit pending in Equity, 
not allowed where complainant in the bill was a different person 
from the plaintiff in the action, and the latter was a defendant to the 
bill; although it was admitted, that the action at law was for the 
benefit of complainant in the bill. Davis v. Hunt, 1 Bailey, 412. 
(Same.) Where an appeal from an order of nonsuit has been dis- 
missed, or abandoned, the order of nonsuit, and not the dismissal 
of the appeal, is to be regarded as the legal termination of the suit : 
and the pendency of the appeal cannot be pleaded in abatement to 
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a new action, for the same cause, brought in the interval between 
the order of nonsuit and the dismissal of the appeal. TT'rimmier v. 
Trail, 2 Bailey, 480. 

ACTION. 

1. (An appeal bond and fi. fa. on judgment.) The plaintiff in a judg- 
ment at law, may proceed at one and the same time, with a fi. fa. 
upon his judgment, and by suit upon an appeal bond, to enforce 
payment of the same claim. Sasscer v. Walker, 5 Gill & John- 
son, 102. 


2. (Same person cannot be plaintiff and defenddnt.) A man cannoi 
bring an action at law against himself. The same natural person 
cannot be both plaintiff and defendant on the record. Grahame and 
Parran v. Harris, Parran & Co, 5 Gill & Johnson, 489. 


3. (Same.) H., P. & S., partners in trade, sold goods to G. and P. ; 
after this, P. assigned his interest in the claim to H., for value. 
Held, that H., P. & S. could not sue G. & P. at law, for the use of H., 
Ib. 5 Gill & Johnson. 


4. (Parties.) An action on a bond of indemnity, given by one or two, 
when one has also been damnified, is rightly brought in the name 
of both the obligees for the use of the one; and declaration is not 
vitiated by a particular relation of the use, nor by the conclusion 
that the refusal of the defendant to pay was to the damage of one. 
Mehaffy v. Lytle, 1 Watts, 314. 

5. (For money paid on a void contract.) Two persons entered into a 
parol agreement to purchase a tract of land, which was afterwards 
purchased, and a deed taken in the na.ne of one of them: the other 
died; it was held that his administrator might maintain an action 
against the survivor to recover back the money advanced by his 
intestate, on the ground that the contract was vitiated in the origin 
by the fraud of the defendant, the surviving party. But in such 
action the contract must be wholly disaffirmed. The measure of 
damages shall not be estimated from any profit which was made 
upon a subsequent sale of the land. Pennock v. Freeman, | Watts, 
401. 


ACTION, JOINDER IN 

A cargo was shipped at New York for South America by five owners, 
including the master, and consigned to the master and the super- 
cargo. The bill of lading expressed the proportions belonging to 
the several owners, the master’s interest being three sixteenths. At 
Guayaquil the cargo was sold and the proceeds invested in a cargo 
of cocoa, amounting to 9682 bags, and the master signed a bill of 
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lading representing that the cocoa was shipped by the master and 
the supercargo for the same persons and in the same proportions as 
the original cargo. Upon this bill of lading the master and super- 
cargo assigned their interests to insurance companies in New York, 
in pursuance of respondentia bonds on the former cargo. After- 
wards, while at Guayaquil, the master was arrested for debt, and as 
collateral security to R. and W., who had become his bail, he signed 
another bill of lading representing that R. and W. had shipped 1000 
bags of cocoa, and referring to the same as a part of the 9682 bags. 
The whole cargo was delivered to the defendant at Gibraltar, under 
the first of these two bills of lading, and the 1000 bags being after- 
wards demanded of the master under the second and being refused, 
the second was protested. The defendant sold the cocoa and paid 
the proceeds over to the five original shippers, except the proceeds 
of the 1000 bags, which he retained by the direction of R. and W., to 
indemnify them as bail for the master. In an action by the five 
original shippers against the defendant, to recover the proceeds of 
the 1000 bags, it was held, that the action could not be supported, 
for if their interest was several, a joint action could not be sustained ; 
if their interest was joint, then the insurance companies had become 
jointly interested and they should have been joined ia the action; if 
R. and W. took a joint interest in the whole cargo, they should have 
been joined; and if they took a several interest in the 1000 bags, 
then the plaintiffs had no cause of action. Hoyt v. Sprague, 12 Pick. 
487. 

ADMINISTRATION. 

(Moneys received by intestate as trustee.) H., executor of B., sold 
the real estate of his testator and took bonds for the purchase money, 
which remained in his hands until he died intestate and insolvent. 
Held, that the estate of the testator which came to the hands of the 
administrator of the executor, should be appropriated by him for the 
benefit of the estate of the testator, and not to the creditors of the 
insolvent executor. Marshall v. Hoff, 1 Watts, 440. 


ADMINISTRATION BOND. 

1. (Sureties.) The same security which is afforded by an adminis- 
tration bond to the heirs of an intestate results to the commonwealth 
in the case of the death of an intestate without heirs or known kin- 
dred. Crawford v. The Commonwealth, 1 Watts, 480. 

2. (Escheat.) In case of an intestacy without heirs or known kindred, 
the commonwealth can not maintain a scire facias upon a judgment 
obtained against the administrators on their administration bond to 
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recover the personal estate, without first having established her 
right by an inquest confirmed by the court. Jb. 

ADMINISTRATORS. 

1. (Joint.) Administrators who enter into a joint and several admin- 
istration bond, and file a joint inventory, are jointly and severally 
liable for the whole amount of the personal property of the intes- 
tate. Boyd v. Boyd, 1 Watts, 365. 

2. (Administrator and heir.) The fiduciary relation which exists be- 
tween an administrator and heir, makes them so far privies in re- 
presentation, that the act of the administrator will bind the heir, 
as that of his trustee. Pennock v. Freeman, | Watts, 401. 

ADULTERY. 

(In South Carolina not an offence.) Adultery is not an indictable 
offence in South Carolina ; nor can an indictment be maintained for 
living in adultery, by charging it as an offence against public de- 
cency. State v. Brunson and Miller, 2 Bailey, 149. 

APPORTIONMENT. 

(Of wages.) Where aslave hired for a year, dies within the year, 
his wages must be apportioned. Bacot v. Parnell, 2 Bailey, 424. 

APPRENTICE. 

1. (Cannot be sent abroad on a whaling voyage.) It is not competent 
for a master cooper to send his apprentice abroad ona whaling voyage 
and receive his earnings on such voyage. Randall v. Rotch, 12 
Pick. 107. 

2. (Custom to this effect bad.) A custom for a master cooper to send 
his apprentice abroad on a whaling voyage, is bad, being repugnant 
to the objects and terms of the contract of apprenticeship. Jb. 

3. (Agreement between apprentice and master.) A written agreement 
not under seal, signed by a minor, his mother and step-father of the 
one part, and by the defendant of the other part, recites that the mi- 
nor has been living with the defendant as an apprentice to learn the 
trade of a cooper, but that no indenture has been executed, and stip- 
ulates that the minor shall go ona whaling voyage, and shall do 
‘the duty he ships to perform,’ and that the defendant shall furnish 
him outfits, and shall receive all his earnings on the voyage, and 
that at the end of the voyage the minor shall be free from his ap- 
prenticeship. It was held, that so far as the relation of master and 
apprentice subsisted de facto by the actual residence of the minor 
with the defendant, it was waived and terminated by the written 
agreement; that the written agreement itself did not constitute a 
contract of apprenticeship ; that independently of the supposed rela- 
tion of master and apprentice, the contract was not reasonable and 
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beneficial to the minor, and not binding upon him; and that he was 
entitled to recover his earnings on the voyage to his own use. 
Vickerson v. Easton, 12 Pick. 110. 

ARBITRATION. : 

(Umpire.) The umpire may award upon the report of the arbitra-_ 
tors, without re-examining the witnesses, unless he is directed to do 
so by the submission, or it is afterwards required of him by one or 
other of the parties, before he makes his award. Sharp v. Lipsey, 
2 Bailey, 113. 

ASSIGNMENT. 

1. (What is embraced by the term ‘other personal property.’) A debtor, 
after reciting his inability to pay all his debts, and his desire to make 
a distribution of his property among his creditors in a certain man- 
ner, assigns to a trustee for that purpose, a distil-house in Medford, 
and the land and wharf adjoining, and all the apparatus, ‘ and all the 
rum and other liquors whatsoever in the same distil-house or on said 
wharf or elsewhere on the premises, and all the casks, shooks, wood, 
stock and other personal property whatsoever, being on the premises 
of or belonging to the debtor, and a certain lighter and boat, &c., 
and all the book accounts and debts due, &c.’ At the time of mak- 
ing the assignment, the debtor had consigned to a commission mer- 
chant in Boston, several barrels of rum for sale, and while it remained 
unsold, a trustee process at the suit of a creditor of the consignor, 
was served uponthe consignee. Held, that this rum did not pass by 
the assignment, (the words ‘ personal property’ being restrained to 
articles ejusdem generis with those previously enumerated,) and 
therefore was held by the trustee process. Tucker v. Clisty and 
Trs., 12 Pick. 22. 

. (Priority.) A bona fide assignment in trust for creditors, although 
executed out of the State, takes precedence of a subsequent attach- 
ment levied within the State. The distinction is between an as- 
signment which operates solely by the deed of the party, and an 
assignment the operation of which is affected or regulated by the 
bankruot laws of a foreign country: It is only in the latter case that 
the assignee is subject, in the same manner that the assignor would 
be, to all subsequent liens and equities on the assigned property 
with this State. Greene v. Mowry, 2 Bailey, 163. 

ASSU MPSIT. 

1. ( Goods sold and delivered.) Where the defendant agreed with one 
S.totake goods of him, to be manufactured for him by the plaintiffs, 
and goods were sent by the plaintiffs to the defendant, who credited 
them to S. and afterward accounted for them in a settlement with 
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S,. and the plaintiffs, having seasonable knowledge that the goods 
were thus credited, gave no notice to the defendant, until after such 
settlement, that they had not been delivered on account of S8., but of 
the defendant himself, it was held, that the plaintiffs could not main- 
tain an action against the defendant for goods sold and delivered: 
Farwell v. Smith, 12 Pick. 83. 

2. (Money had and received.) An action for money had and received 
lies against one who has tortiously taken the chattel of another and 
manufactured it into a different article and in that state has sold it 
and received the money for it. Gilmore vy. Wilbur, 12 Pick. 120. 

3. (The same.) If a person acting without authority as an agent for 
the owner of goods tortiously taken, receives other goods as an in- 
demnity and converts the same into money, such owner may affirm 
the agency and maintain an action for money had and received. Ib. 

4. (Goods sold and delivered.) Where one tortiously takes goods by 
virtue of a sale made by a person acting without authority, the owner 
may affirm the contract and maintain an action for goods sold and 
delivered. 1b. 

ATTACHMENT. 

1. (Invalid, when the officer forces the outer door.) If a civil officer 
breaks open a dwelling-house by forcing the outer door, against the 
prohibition of the owner, with the direct and avowed purpose of 
making an attachment of the owner’s goods in the dwelling-house, 
not only is such breaking an unlawful act, but the attachment made 
by means of it is unlawful and invalid. Isley v. Nichols, 12 Pick. 
270. 


2. (What is necessary to the validity of a prior attachment.) In order 
that a prior attachment of a debtor’s property by one creditor, may 
be valid as against a subsequent attachment by another, the first 
writ, at the time when it is served, should set forth clearly the cause 
of action intended to be secured by the attachment. Fuirfield v. 
Baldwin, 12 Pick. 388. 


. (Where a new court is filed.) 1f anew court is filed by the first at- 
attaching creditor, which does not appear by the record to be for the 
same cause of action as the original declaration, and judgment for 
the plaintiff is rendered thereon, the attachment is vacated as against 
a subsequent attaching creditor. Jb. 


** 
_~ 


4. (The same.) Thus, where the writ,.at the time when the attach- 
ment was made, contained only general money counts, and the plain- 
tiff filed new counts on promissory notes, the attachment was held to 
be vacated as against a subsequent attaching creditor, because the 
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original declaration did not show that the notes were intended to be 
produced in evidence. Jb. 

5. (Voidattachment.) If property is attached on a writ founded on two 
demands, one of them honest and the other fraudulent on the part of 
the plaintiff, and judgment is rendered for the plaintiff upon both, 
the attachment is wholly void as against a subsequent attaching 
creditor. “Ib. 

}. (Liability of officer for wrong levy.) An officer attached personal prop- 
erty of a debtor on a writ sued out by F., subject to a previous at- 
tachment in favor of K. F. was admitted, under St. 1823, c. 142, to 
assume the defence of K.’s action, on the ground of its being fraud- 
ulent. K.’s writ, at the time when it was served, contained general 
money counts, and by leave of court he filed new counts on promis- 
sory notes, upon which counts he obtained a verdict, judgment and 
execution. F. gave the officer notice not to levy the execution on 
the property attached, stating that by the proceedings which had 
taken place in the suit, K.’s attachment had been vacated. No in- 
demnity was offered by F., nor demanded by the officer. The offi- 
cer, disregarding the notice, levied K.’s execution on the property 
attached. F. afterwards obtained judgment and execution, and 
directed the officer to levy on the property attached on his original 
writ, but the officer returned the execution unsatisfied, and so F. lost 
his debt. Thereupon F. brought an action against the officer for not 
applying the property to his execution, and upon the trial he proved 
that the new counts filed by K. were for new and fraudulent causes 
of action. It was held, that the officer was liable to F., and that as 
the property returned as attached on F.’s writ was more than the 
amount of his execution, the measure of his damages was the amount 
of his execution, with interest from the time when it ought to have 
been levied. Jb. 


AWARD. 

1. (Made forty years ago.) An award made more than forty years ago, 
of a partition of land among heirs, without proof of any submission, was 
held not to be binding as an award. Burghardt v. Turner, 12 Pick. 
534. 

. (4s to limitation of time of making award.) Where a bond was 
conditioned to perform an award to be made by arbitrators, and the 
condition (which recited the submission) was silent as to the time 
at which the award was to be rendered, the circumstance that the 
penal part of the bond acknowledged the sum ‘by us (the obligors) 
to be paid to the said R. three months from the date hereof, cannot 
avail, to engraft a limitation upon the power of the arbitrators, and 


- 
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make an award rendered after the expiration of three months void. 
Armstrong v. Robinson, 5 Gill & Johnson, 412. 

3. (Construction of.) An award must pursue the submission, or it is 
bad, Jb. 

BAILMENT. 

( When trover lies.) If a person hires a horse to go a certain distance, 
but goes further, he is liable in trover for an unlawful conversion ; 
but if the owner of the horse receives payment for the whole dis- 
tance travelled, he thereby ratifies the act of the hirer in going 
further than the original contract allowed, so that trover will not lie ; 
and if the hirer has injured the horse, on the journey, by ill usage, 
the owner’s remedy is an action on the case for misfeasanee. Rotch 
v. Hawes, 12 Pick. 136. 

BARON AND FEME. 

1. (Gift by feme.) A husband cannot avoid a gift by his wife, made 
previously to the marriage, on the ground that she was indebted at 
the time, unless he has actually paid the debts. Jones v. Cole, 2 
Bailey, 330. 

2. (Enticing away wife.) A husband may maintain an action on the 
case, against the parent of his wife for inducing her to live separate 
from him; and in such action it is not necessary to prove malice. 
Park v. Hopkins, et ux. 2 Bailey, 408. 

3. (Judgment assigned by husband to wife’s trustees.) A judgment 
recovered by husband and wife, in a joint action for a wrong done 
to the wife, is her chose in action; and an assignment of it by the 
husband to trustees for her use will prevail against his creditors. 
Gore and Casey v. Waters, 2 Bailey, 477. 


BILL OF EXCHANGE ANI) PROMISSORY NOTE. 

1. ¢ -) If the payee or indorsee of a valid promissory 
note gives it up to the maker as part of the consideration for a new 
note, which is afterwards avoided on the ground of usury, he may 
recover of the maker the amount of the original note. Ramsdell ¥ 
Soule, 12 Pick. 126. 


2. (Privity of contract.) Under these circumstances there is a privity 
of contract between such indorsee and the maker, and the amount of 
the original note may be recovered by the indorsee in an action for 
money had and received against the maker. Ib. 





3. (‘ Without recourse.) The circumstance that the payee of the new 
note indorsed it ‘ without recourse,’ does not affect his right to main- 
tain the action, for the indorsement was not a transfer of his legal 
interest in the original note. Jb. 
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4. (Where note is payable at a particular house.) On a promissory note 
payable at a particular house, an actual or virtual demand must be 
made at such house, and notice of non-payment there must be given 
to the indorser, in order to charge him; and notwithstanding the 
maker’s insolvency and absence from the commonwealth, unless the 
note is at such house on the day when it becomes due, in the hands 
of some one authorized to receive payment, no demand, actual or 
virtual can be made. Shaw v. Reed, 12 Pick. 132. 


. (Transfer of bill of exchange as ‘collateral.’) A bill of exchange in- 
dorsed in blank by the payees and left by them in the hands of the 
drawer, was transferred to the plaintiff without the knowledge of the 
indorsers, with the following words written by the drawer under his 
name,—‘ Left with Mr. B, (the plaintiff) as collateral.’ It was held, 
that this was not an alteration of the bill, and therefore that it did 
not render it void as against the indorsers. Bachellor v. Priest, 12 
Pick. 399. 


( Where payment is gratuitous.) If the holder of a bill transferred to 

him as collateral security for indorsing another bill, pays this last 
bill without due notice of its having been dishonored, such payment 
is gratuitous, and he cannot recover upon the bill pledged to him as 
collateral security. Ib. 


ot 


5. 


7. (Foreign bill.) A bill of exchange drawn by a person residing in 
one of the United States, upon a person residing in another, is a 
foreign bill. Phenix Bank v. Hussey, 12 Pick. 483. 


8. (Guarranty.) A special indorsement of a promissory note before it 
becomes due, in which payment is guarantied, and no stipulation 
made for due diligence, does not dispense with the necessity of a 
regular demand upon the maker, and notice to the indorser, in order 
to charge the latter. Barrett v. May, 2 Bailey, 1. 


9. (Assignee with notice of fraud.) Where possession of a promissory 
note has been obtained from the true owner by fraud, a holder, who 
took it with notice of the fraud, is not entitled to the money due 
upon it, although the note was payable to bearer, and he paid a val- 
uable consideration for it; and payment to such holder will not dis- 
charge the maker, if he had like notice, but he may be compelled to 
pay it over again. Proctor v. M’Call, 2 Bailey, 298. 


10. (What is notice of fraud.) Where the transfer of a promissory note 
is taken from a person, not an original party to it, the note’s being 
past due, at the time of the transfer, is not equivalent to notice, that 
such person came into possession of it by fraud; unless, perhaps, 


inquiry of the payee would neccessarily have led to a knowledge of 
the fraud. Jb. 
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11. (Set-of.) The maker of a negotiable note cannot set off against a 
bona fide holder, a demand which he may have against an interme- 
diate holder, not the original payee, although the note may have 
been transferred after it was due. Perry v. Mays, 2 Bailey, 354. 

12. (Notice of set-off.) But, in an action by the holder against the 
maker, it is a good defence, on the ground of fraud, that the holder 
took the note from an insolvent person, knowing him to be indebted 
to the maker, for the purpose of defeating the defence of the latter 
against the note in the hands of the insolvent, although the insolvent, 
was not the original payee. Jb. 

13. (Declaration.) The indorser of a promissory note payable to bearer 
is liable in the same manner as the indorser of a note payable 
to order, and may be declared against accordingly as indorser. All- 


wood v. Halseldon, 2 Bailey, 475. 


14. (Demand and notice.) To charge the indorser of a note indorsed 
after it became due, a demand must be made upon the maker, and 
notice of non-payment given to the indorser, with all convenient dil- 
igence. The commencement of a suit against the maker, within a 
few days after the indorsement, and of another against the indorser, 
more than twelve months afterwards, and after the maker had been 
sued to insolvency, are not sufficieat to charge the indorser. Jb. 


15. (Same.) The insolvency of the maker, although known to the 
indorser, does not supersede the necessity of demand and notice 
even in the case of a note indorsed after due. Jb. 


16. (Waiver of demand and notice.) A declaration by the indorser, to 
a third person, that he would pay the note without suit, is no waiver 
of demand and notice. A promise to pay, after the holder has been 
guilty of laches, will not bind the indorser, unless made to the hol- 
der, or his agent: nor unless it appear to have been made with a 
full knowledge, both of the fact, that due diligence had not been 
used, and that, in law, his liability was thereby discharged. Ib. 


17. (Delivery of note not negociable.) The transfer by delivery, with- 
out indorsement, or other assignment in writing, of an unnegotiable 
promissory note amounts to an authority to receive the money due 
on it, and if payment is refused, to sue in the name of the payee: 
but the authority is determined by payment; and if an action is 
brought after payment, in the name of the payee, without his 
knowledge, or consent, he is not liable for the costs. Horton v. 
Blair, 2 Bailey, 545. 

18. (Delivery of negociable note without endorsement.) If the payee of 
a note, negotiable by indorsement, transfer it by delivery, without 
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indorsement, the party to whom the transfer is made may bring an 
action on it in the name of the payee, and the latter will be liable 
to the defendant for the costs, unless it appear, that the action failed 
by reason of matter arising subsequent to the transfer. Myers v. 
James, 2 Bailey, 547. 

BILL OF LADING. 

(Title of consignee.) If a bill of lading is signed before the goods 
are shipped or even purchased, and afterwards, at any time before 
the vessel sails on the voyage described, goods are’ put on board as 
and for the goods embraced in the bill of lading, as against the ship- 
per and master, the bill of lading will operate on such goods by way 
of relation and estoppel ; and the consignee, who receives it and ac- 
cepts drafts on the faith of the consignment, has as valid and effec- 
tual a title to the goods as could be obtained by an actual delivery 
of the goods themselves. Rowley v. Bigelow, 12 Pick. 307. 

BOND. 


1. (For the ‘ faithful’ performance of the duties of teller in a bank.) A 
bond for the ‘ faithful’ performance of the duties of a teller in a bank, 
is a security for competent skill and ordinary diligence, as well as 
for integrity, in the discharge of the duties of the office. American 
Bank v. Adams. 12 Pick. 3038. 


2. (Assignment of breach.) In an action upon such bond, an allegation 
that the teller, as such, has received money for which he has not ac- 
counted, is a sufficient assignment of a breach. Jb. 


3. (Answer to the assignment of breach.) If it is a sufficient answer to 
such assignment of a breach, to say that either the teller accident- 
ally lost the money in over-payments or it was fraudulently stolen 
from him, such justification is not supported by evidence that the 
teller had the character of an honest, careful and vigilant officer, 
that similar losses by tellers of banks, and for which they are unable 
to account, are frequent and almost inseparable from the nature of 
the office, that the president and directors of the particular bank 
have expressed their conviction that the loss in question was occa- 
sioned by over payments, and that after the loss they have employed 
the person who was the teller, in offices of trust and confidence, and 
individually recommended him as honest and trustworthy. /b. 

4. (In whose name action must be brought.) An action upona bond made 
to A., conditioned for the support of B., cannot be maintained in the 
name of B. Sanders v. Filley, 12 Pick. 554. 


5. (Successor in office is obligee.) Wherever a bond is executed to a 
public officer, for the performance of an act required by law to be 
VOL. XIV.—NO. XXVII. 13 





146 Digest of Recent Decisions. [July, 


done by another officer, or to discharge a trust conferred according 
to law, the bond is to be regarded as payable to the office rather 
than the officer, and an action may be maintained upon it by the in- 
cumbent, without assignment from the obligee. T'reasurers v. Bates, 
2 Bailey, 362. 

6. (Under statute.) If a bond taken under a statute, in addition to 
the condition prescribed by the statute, contain one not required by 
it, such condition is void; but unless the statute provides that the 
bond shall be void if it contain any other condition than that required, 
the bond will be valid and binding for the performance of the legi- 
timate condition. Anderson v. Foster, 2 Bailey, 501. 

CARRIER. 

1. (Burthen of proof.) In an action against a carrier it is sufficient for 
the plaintiff to prove that his goods were damaged. It lies upon 
the carrier to shew, that the damage was occasioned by causes, 
which exempt him from responsibility: It is not enough to prove 
that he has used the utmost care and diligence. Ewart v. Street, 2 
Bailey, 157. 

2. (Act of God.) To exempt a carrier from responsibility for damage 
sustained by what is technically called the act of God, it must have 
been occasioned immediately by some accident from natural causes, 
which could not be foreseen, or guarded against: where the injury 
is only a remote consequence of such an accident, and results im- 
mediately from the intervention of human agency, or might have 
been foreseen and guarded against, the carrier is liable. Jb. 

3. (Burthen of proof) A boatman transporting goods from the inte- 
rior to the sea-board of the State, is a common carrier, and liable 
for all losses and injuries of the goods in his charge, except such as 
are occasioned by the act of God, or the enemies of the country ; 
and the onus lies on him to show, that the loss arose from causes 
which discharge his responsibility. Smyrl v. Niolon, 2 Bailey, 421. 

4. (Act of God.) A loss,caused by the boat’s running on an unknown 
‘snag,’ in the usual channel of the river, is referrible to the act of 
God; and the carrier will be excused. Jb. 


CERTIORARI. 

(After death of party.) A writ of certiorari from the supreme court 
to the judges of the court of quarter sessions, will not be quashed, 
because the party to the proceedings in the court below was dead 
when it issued. Commonwealth v. M Allister, 1 Watts, 307. 


COLLECTOR OF CUSTOMS. 
1. (Commissions on going out of office.) Where acollector of the cus- 
toms goes out of office in consequence of the expiration of the time 
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for which he was appointed, the commissions to which he would have 
been entitled, on the receipt of all duties bonded by him, are to be 
equally divided between him and his successor who shall have col- 
lected the duties. Doane v. Phillips, 12 Pick. 223. 


2. (Commissions on removal from office.) But a collector who is re- 
moved from office, is not entitled to any portion of the commissions 
on duties bonded by him and collected by his su. cessor. Jb. 


3. (Collector de facto.) Where acollector who had been removed from 
office, was permitted by his successor to remain in the office de facto, 
for a few days, performing the duties and receiving the fees, it was 
held, that he was not entitled to demand of his successor any com- 
pensation for his services in the business of the office during that 


period. Ib. 


COMPROMISE. 

(Fraudulent.) If a compromise of a doubtful right be obtained from 
a plaintiff through the misrepresentation of a witness, and in con- 
sequence of the influence of his testimony, and the persuasion of 
arbitrators, to whom the same had been referred: it is not binding, 
if the defendant knew of such misrepresentation, and availed himself 
unduly of its influence. Hoge v. Hoge, 1 Watts, 163. 


CONSIDERATION. 

(Services in expectation of a legacy.) An action cannot be main- 
tained for services rendered in expectation of a legacy, although 
the party has been disappointed in his expectation. Trammel v. 
Salmon, 2 Bailey, 308. 

CONSIGNMENT. 

1. (Acceptance of draft.) A factor, being advised of a provisional con- 
signment to him and of a bill of exchange drawn on him by the con- 
signor expressly upon the credit of the consignment, refused in 
terms to accept the draft, but afterwards received from the master of 
the vessel the goods consigned. Whether receiving the goods did 
not ipso facto render him chargeable as acceptor of the draft, guere. 
Allen v. Williams, 12 Pick. 297. 

2. (Bill of lading to consignee ‘or bearer.) Where the shipper of 
goods fills up the bill of lading with the name of a particular con- 
signee or bearer, the mere delivery of the bill of Jading by the ship- 
per, for value, passes the property, against any person except a pre- 
vious assignee of the bill of lading. Jb. 

3. (Proceeds of sale.) Where the shipper of goods drew a bill of ex- 
change upon the credit of the consignment, and as collateral security 
delivered to the holder the bill of lading, by which the goods were to 
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be delivered to the defendants or bearer, but the defendants refused 
to accept the draft and afterwards obtained the goods from the mas- 
ter of the vessel and sold them, it was held, that upon the refusal to 
accept the draft the holder became entitled to the possession of the 
goods, and that he might recover of the defendants the proceeds of 
the sale. Jb. 

CONSTITUTIONAL LAW. 

1. (Appropriation of private property.) The property of a private indi- 
vidual may be appropriated to public use in connexion with measures 
of municipal regulation, and in such case compensation must be 
provided for, or the appropriation will be unconstitutional and void. 
Baker v. Boston, 12 Pick. 184. 


2. (The same.) The construction of dams by acorporstion, in order to 
obtain a head and fall of the waters of a navigable arm of the sea, 
whereby to work gristmills and mills for other useful purposes, and 
also to make a highway over the dams for the accommodation of #ll 
passengers for a fixed rate of toll, is an enterprise so far of a pub.: 
nature as to authorize the legislature to appropriate the property ci 
an individual to carry it into effect, pursuant to the 10th article of 
the Declaration of Rights. Boston and Roxbury Mill Corporation v. 
-Vewman, 12 Pick. 467. 


3. (Judgment in another State.) If a judgment is conclusive in the 
State where rendered, it is equally conclusive every where else. 
If re-examinable there, it is likewise re-examinable here. It is, 
therefore, put upon the same footing as a domestic judgment, and 
the jurisdiction of the court pronouncing the judgment, is open, 
upon a proper state of the pleadings. Wernwag v. Pawling,5 Gill 
& Johnson, 500. 

CONTRACT. 

1. (Considerution.) The defendant signed a writing to the following 
effect :—Whereas the plaintiff has this day indorsed the following 
notes (describing them) for the maker, and I the subscriber, having 
for good reasons and considerations agreed to become security for 
one fourth part of the foregoing sums, I do hereby agree and bind 
myself to sustain one fourth part of all the loss which shall happen 
to the plaintiff by reason of his indorsement of the notes; that is to 
say, if the maker should fail to pay the notes and the plaintiff should 
be compelled to pay the same, I agree to pay one fourth part of them 
as they shall become due and remain unpaid by the maker.—It was 
held, that this writing was evidence of a pecuniary liability being as- 
sumed by the plaintiff in consequence of the defendant’s promise to 
indemnify him, and therefore that the promise was founded on a le- 
gal consideration. Kempton vy. Coffin, 12 Pick. 129. 
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2. (Consideration.) Where the defendant subscribed a paper whereby 
he engaged to pay to an incorporated college a sum of money, on 
condition that the college should remain in the town where it was 
then established, and that in case of its removal the subscription 
should be void and any money paid in pursuance of it be refunded, 
and that the corporation should within one year accept of the sub- 
scription and by vote order the subscription paper to be entered on 
their records, and these conditions were complied with, it was held, 
that the promise was founded on a legal consideration and was bind- 
ing on the defendant. JVilliams College y. Danforth, 12 Pick. 541. 

3. (By agent.) Where a contract is made to deliver a chattel ‘to A. 
as agent of B.’ and in default, to pay a sum certain ‘to the said A.’ 
without saying as agent, B. upon default, may maintain debt for 
the penalty in his own name. Allen vy. Brazier and Randolph, 2 
Bailey, 55. 

4. (Dependent stipulations.) The defendants hired of the plaintiff 
two slaves at certain monthly wages, and the plaintiff agreed to 
permit defendants to transport his crop of cotton to market, at a 
certain stipulated rate of freight per bale, in payment of the wages 
of the slaves. Held, that the stipulations of each party were indc- 
pendent, and that the plaintiff might recover the wages of the 
slaves, without averring that he had tendered his cotton to be trans- 
ported to market by defendants. Rice v. Sims & Worthy, 2 Bailey, 
82. 


5. (Carrier.) The defendants received the plaintiffs’ goods on board 
their boat or box, to be carried by them for freight ; and in a receipt, 
which they gave for the goods, specifying the terms of the contract, 
it was stipulated, that insurance should be effected by the consign- 
ees. Held, that supposing it to have been the intention, that the 
stipulation to insure was to be performed by the plaintiff:, of the 
consignees as their agents; and admitting that imsurance could 
have been of any benefit to the defendants; still, the stipulation to 
insure formed no part of the consideration of the defendants’ under 
taking to carry, and that in an action for carrying negligently, 
whereby the goods were damaged, it need not be set out in the de- 
claration, nor performance, or excuse for non-performance, averred. 
Brenan v. Shelton, 2 Bailey, 152. 

CONTRIBUTION. 

1. (By sureties.) The doctrine of contribution among sureties is. not 
founded on contract, but on the general equity of equality of bur- 
then and benefit: And therefore sureties for the same princip 
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and the same engagement, are liable to contribute, although bound 
by different instruments, executed at different times. Harris v. 
Ferguson, 2 Bailey, 397. 


2. (Same.) A surety to an administration bond paying off a decree 
of the ordinary against his principal in favor of a distributee, may 
maintain an action against his co-surety for cont-ibution, although 
the principal has not been sued to insolvency. Lucas v. Curry’s 
Executors, 2 Bailey, 403. 

CONVEYANCE. 

1. (Prevalence of deed against an attaciment.) A delivery of a deed to 
the register of deeds by the grantor for the use of the grantee, to be 
recorded, and the grantee’s subsequent assent to the same, is equiv- 
alent to an actual delivery to the grantee, and the deed will prevail 
against an attachment by a creditor of the grantor made after such 
assent. Hedge v. Drew, 12 Pick. 141. 


2. (4 trust estate, and not a use executed.) Land was granted to P., 8 
and B., selectmen and overseers of the poor of the town of N., (not 
mentioning heirs) to hold to P., S. and B., or to their successors in 
office, in trusi for the use of the inhabitants of the town forever, 
upon condition that if the grantor should support himself and family 
and indemnify the town against any cost and expense therefor, then 
the deed, as also a bond to P., 8. and B. with the like condition, 
should both be void. It was held, that the deed, if it passed amy in- 
terest, conveyed a trust estate to the mortgagees, and not a use ex- 
ecuted by the statute of uses, in the town, and consequently that the 
town could not maintain a real action in its own name to recover 
the land. Norton v. Leonard, 12 Pick. 152. 


3. (Power of attorney.) Where the owner of lands in fee simple, be- 
ing in failing circumstances, conveyed the lands to F’. and his suc- 
cessors, in trust from the proceeds of the sales thereof to pay the 
grantor’s debts, and to reconvey whatever surplus there might be, 
and appointed F. his attorney, ‘ giving him, at his own discretion, full 
power to sell all or any of the lands,’ it was held, that although F. did 
not take a fee himself, nevertheless he had a sufficient power of at- 
torney to convey the fee, Alger v. Fay, 12 Pick. 322. 

COPARTNERS. 

1. (Answerable only in the usual business.) The contract of one part- 
ner, made without the knowledge or consent of his co-partner, 
binds the firm, only so far as it is within the scope and object of the 
business of the partnership, according to the usual course of dealing 
in that business. .Vichols v. Hughes, 2 Bailey, 109. 
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2. (Same.) It is no part of the usual business of a carrier of goods 
for freight, to receive the money for them at the place of delivery, 
and carry it back to the consignor: and where one of two carriers 
who were in copartnership, undertook to do so, without the knowl- 
edge or consent of his co-partner ; held, that without proof of a 
special custom in that particular business, the other co-partner was 
not liable. Jb. 

3. (Sel-off of private debt.) Although one partner may discharge a 
debt due to the firm by a third person, by discounting it against a 
debt due by him individually to such person; yet his agreement 
to discount will not charge the firm with the balance of his private 
debt remaining due after such discount, nor enable his individual 
creditor to discount that balance against another debt due by him 
to the firm. Beckham & Eckles v. Peay, 2 Bailey, 133. 


4. (Same.) (n the dissolution of a copartnership, one of the two co- 
partners was authorized, exclusively, to collect the debts due to the 
firm: Held, that an acknowledgement by the other copartner, made 
after the dissolution, that a debt to the firm had been settled before 
the dissolution, by discounting it against a debt due by himself in- 
dividually to the debtor of the firm, did not discharge such debtor. 
Ib. 

CORPORATION. 

1. (Power to mortgage.) A corporation which, by its charter, is au- 
thorized to purchase in fee, or for any less estate, ‘all such lands, 
tenements and hereditaments, and estate, real and personal, as shall 
be necessary and convenient for them in the prosecution of their 
works ; and the same to sell and dispose of at their pleasure:’ has 
power to mortgage its real estate to secure the payment of a debt. 
Gordon v. Preston, 1 Watts, 385. 


2. (Acquiescence.) Ifa mortgage by a corporation be executed, not on 
a charter day, or day appointed by a by-law, but at a special meet- 
ing, convened without notice, written or verbal, to the directors who 
did not attend, it would be voidable by the corporation. But if no 
objection be made by the corporation, it will be deemed to have 
acquiesced in and ratified the proceeding. Jb. 


3. (Execution of Due.) A mortgage by a corporation, executed by the 
members of the board of directors present, and acknowledged by 
them, and the seal of the corporation affixed, is a good execution 
and acknowledgement. Jb. 

COSTS. 

1. (When money is paid into court.) Ifthe defendant pays money into 
court and the plaintiff nevertheless proceeds to trial and a verdict is 








152 Digest of Recent Decisions. [July, 


given against him, he neither pays nor recovers costs up to the time 
when the money was paid into court. Williams v. Ingersoll, 12 
Pick. 345. 


. (Of one summoned under the trustee process.) If one summoned un- 


der the trustee process appears at the first term and answers and 
charges himself as trustee, and is never afterwards examined or put 
to trouble or expenses, and the suit is continued and litigated be- 
tween the principal parties, and terminates in a judgment in favor of 
the defendant, the trustee is entitled to his legal taxable costs for 
the first term only. Hoyt v. Sprague, 12 Pick. 407. 


COURT OF CHANCERY. 


1. 


2. 


3. 


4, 


(Acts done without an order being passed.) In Chancery, acts done 
bona fide, for the doing of which an order would on application have 
been passed as a matter of course, shall be regarded in the same 
light, as if emanating from an order previously obtained for that 
purpose. Lee and wife and Jordan v. Stone & McWilliams, 5 Gill 
& Johnson, 1. 

(Action at Law on decree in Chancery.) An action at law will not 
lie to enforce a decree in Chancery, within the territorial jurisdic- 
tion of the Chancery Court. Jones v. Cox, 5 Gill & Johnson, 65. 
(Laches.) Lapse of time may operate as a bar to a decree to ac- 
count. In equity, laches and neglect are discountenanced; this 
tribunal only lends its power to reasonable diligence. Steiger’s 
Adm’rs vy. Hillen, 5 Gill & Johnson, 121. 


(Damages for not assigning dower.) At law, a widow cannot re- 
cover damages against the alienee of her husband from his death, 
but only from the time of demand and refusal to pay her for, or as- 
sign her dower. The feoffee was not in default until that time. 
The same rule must prevail in equity under the same circum- 
stances. Where she makes no demand before her death, her claim 
to rents and profits is gone. Ib. 


COVENANT. 


1. 


2. 


(4 valid one.) Acovenant made by a party, upon assigning the bal- 

ance of his account with a third person, that the account, ‘ as he be- 
lieves,’ is correctly stated, is a valid covenant; and if he knows at 
the time, that the statement of the account is incorrect, the covenant 
is broken. Dorr v. Fenno, 12 Pick. 521. 


(Construction of covenant to /wild a steam engine.) W. contracted 
with C. by an agreement under their seals, that he would furnish 
materials, and construct, and put up for C. a high pressure steam 
engine, of certain specified proportions and power,—‘ the whole to 
be finished, and delivered at the factory of C. and there properly 
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fitted np, and put into effective operation by and at the charge of 
W. within 90 days from the date of the agreement. In considera- 
tion whereof, C. agreed to pay W. for said engine, so as aforesaid 
to be constructed and put up, the sum of $3700, in the following 
proportions ; $100 each week, as the work progressed, until the 
same should be finished and put up as aforesaid, when the sum of 
$1200, including the weekly advances, was to be paid; the residue 
of the consideration $2500 was to be paid in six, nine, and twelve 
months, from and after the said engine should have been put into 
full and effective operation, to the full, extent and meaning of the 
said covenant.’ C. agreed also, that he wou'd provide and pay for 
the brick and stone work necessary for putting up the boilers of 
said engine, and likewise pay for the brick and stone work. W. 
further agreed to warrant and insure the faithful performance of the 
engine, for the term of twelve months from the time it should be 
put into operation as aforesaid. Held, that upon the true construc- 
tion of this covenant, 1. That the parties contemplated the comple- 
tion of the engine before the weekly payments would amount to 
the sum of $1200. 2. That the time limited for the completion of 
the engine was of the essence of the contract. 3. That W. was 
not entitled to recover the $2500 under the covenant, until he had 
complied with the stipulations of the contract, as well in relation to 
the time fixed on, as to other particulars. 4. ‘hat it was not ne- 
cessary for C. to provide the brick and stone work for putting up 
the boilers, before the boilers would be in a state of readiness to be 
put up, of which fact, it was the duty of W. to inform C. in due 
time. Watchman & Bratt v. Crook et. al., 5 Gill & Johnson, 239. 

3. (Quantum meruit for work done on special contract.) Where a 
covenant exists to do a particular piece of work, if after the work is 
done, though not pursuant to the contract, the party for whom it is 
done accepts it, it would seem to be right and proper that he should 
pay for it, what it is worth. Justice requires this, and the principles 
of the law do not forbidit. Jb. 

DECLARATION. 

1. (Bad count and general verdict.) A general verdict for the plaintiff 
in an action of slander is bad, when it is upon a declaration con- 
taining two counts, in one of which the words laid to have been 
spoken are actionable, and in the other not actionable. Ruth v. 
Kutz, 1 Watts, 489. 


2. Such a verdict having been rendered in the circuit court, and a 


judgment upon the faultless count, the court in bank set aside the 
verdict and judgment, and directed a venire de novo to issue. Ibid. 
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DEED. 


1. 


2. 


(Unintelligible.) Where a deed is so unintelligible in its terms, 
that its intent and meaning cannot be collected from its face, the 
situation of the parties and the circumstances of their transactions, 
must be resorted to for its construction. Collins v. Lemasters and 
Lee, 2 Bailey, 141. 

(Condition precedent.) B.covenanted with T. to dig a canal, &c. 
and to keep the same open; and T. on his part covenanted that all 
suits against B. should cease and determine: Held, that the coven- 
ant te keep open, being without limitation of time, was independent, 
and not a condition precedent; and that upon the ca: al being dug, 
B. might compel T. to enter Satisfaction on a judgment remaining 
open against him at the suit of T. Barksdale v. Toomer, 2 Bailey, 
180. 


. (Retrospective law.) A husband and wife conveyed the estate of 


the wife by a deed defectively acknowledged, and after the death 
of the wife, the heirs at law brought an ejectment and recovered 
the land, and remained in possession of it for seventeen years, and 
until after the passage of the act of assembly, entitled ‘an act for 
the better confirmation of the estates of persons holding or claiming 
under femes covert, and for establishing a mode in which husband 
and wife may hereafter convey their estates.’ It was held: that 
this act cured the defect in the acknowledgement, so as to enable 
those who claimed under the deed, to bring an action of ejectment, 
and recover back the Jand. Mercer v. Watson, 1 Watts, 330. 


DEFENCE. 


1. 


2. 


(Vendor and purchaser.) A purchaser of land, who has given his 
bond for the purchage money, may retain for incumbrances, or for 
defect of title, although he has no covenant against incumbrances ; 
but if the incumbrance be removed after suit brought, the vendor 
may recover, but must pay costs up to the time when the incum- 
brance was removed, and notice of it to the purchaser. Withers v. 
Atkinson, 1 Watts, 236. 


(Remedy over.) One who attends to the trio] of a cause, not as a 
party, but upon notice by the defendant, because of a liability, the 
amount of which will be affected by the verdict and judgment, may 
give evidence to lessen or defeat a recovery; if he neglect to give 
such evidence, he will not be permitted afterwards to give it in an 
action directly against himself, by the defendant in the first suit. 
Mehaffy v. Lytle, 1 Watts, 314. 


3. (By terre-tenant.) A terre-tenant having had an opportunity to 


defend his title against the lien of a judgment, and not having 
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availed himself of it, is concluded ; and a purchaser at a sheriff’s 
sale upon such judgment revived with notice to the terre-tenant, 
is entitled to recover the land in ejectment against him. Kiehner 
v. Dengler, 1 Watts, 424. 

DEVISE. 


1. (Fee simple.) A testator, having a son and two daughters, each of 
whom has children, and having also a minor son unmarried, devises 
as follows:—‘ To the children of my son N. B., as well as to those 
who may hereafter be born, give and bequeath the dwelling-house 
with the land, &c. which I value at 8500 dollars, and which house 
&c. shall remain for the occupancy and benefit of N. B. during his 
natural life” He uses the same form of devise in regard to his 
daughters and their children. To the minor son he devises ‘ the re- 
version’ of certain land at the decease of his wife. This land he 
estimates at 8000 dollars, but directs it to be valued at 6000 in the 
division of his estate, as the son ‘ will not probably receive posses- 
sion for several years.—‘ The remainder of my estate, consisting 
chiefly of stocks, cash, merchandise, and a wood lot which I value at 
1000 dollars, to be equally divided among my children, first debiting 
them with the amount they or their children have received in real 
estate, according to my valuation in this instrument, so that when 
one has received more than another in real estate, the excess may 
be deducted from their proportion of the personal property. The 
woodlot or any other estate which I may not have disposed of, may 
be sold at the discretion of my executors.’ The value put upon the 
real estate by the testator was the value of the fee simple. Held, 
that the children of N. B. took an estate in fee simple, subject to his 
estate for life. Baker v. Bridge, 12 Pick. 27. 


. (In lieu of dower.) A testator devises to his wife and daughter the 
southerly half of his dwelling-house, and the north buttery in the 
house, during the wife’s life ; and to the wife, one half of his in-door 
movables, and one cow, which, or some other in the room of it, he 
orders his sons to keep free of expense to her, during her life; and 
to the wife and daughter, a heifer; and he directs his sons to be at 
one half of the expense of keeping the heifer for their mother. The 
real estate of the testator was appraised at $10,529, and the personal 
at $647 ; his debts amounted to $3000; one half of the in-door mova- 
bles was worth $05; and the fee simple of the whole dwelling- 
house, less than $1400. It was held, that this provision for the wife 
was intended to be in lieu of dower. Reed v. Dickerman, 12 Pick. 
146. 


3. (Power to sell.) The bequest of a genera] power of disposal, car- 


we 
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ries the absolute property wherever a limited interest is not given; 
such power, being a principal attribute of ownership, necessarily 
implies the existence of it, wherever the implication is not rebutted 
by the bequest of a special interest inconsistent with it. Morris v. 
Phaler, 1 Watts, 389. 

DONATIONS. : 

(Causa mortis.) The mere delivery by a husband, in his last sick- 
ness, to his wife, of a promissory note, payable to him or order, is 
not valid, as a donatio mortis causa. No property in such a note 
passes by delivery ; being a chose in action, it must notwithstanding 
the delivery, be sued in the name of the executor of the husband. 
Bradley, et ux. v. Hunt, adminisirator of Jack, 5 Gill & Johnson, 54. 

DOWER. 

(Action for rents and profits of, by administrator of widow.) A mar- 
ried man was seized of land in 1789, which during that year was 
sold at sheriff’s sale, to the ancestor of the defendant. The first 
tenant in fee died in 1802; his widow died in 1823. In 1827 the 
administrator of the widow filed a bill to recover a proportion of the 
rents and profits of the land, in lieu of dower. No demand or suit 
for the dower had been made or commenced by the widow in her 
life time ; no reason was alleged for the omission. The purchaser 
and his descendants had been in possession from the time of sale. 
Held, that the plaintiff could not recover. Steiger’s adm’r v. Hillen, 
5 Gill & Johnson, 121. 

EQUITY. 

1. (By tenant in common against his co-tenant.) Ifa person, being the 
sole owner of one mill and a tenant in common of another mil!, uses 
in his several mill more water than appertains to it, to the injury of 
the mill owned in common, his co-tenant may maintain a bill in equi- 
ty against him, by virtue of St. 1823, c. 140. May v. Parker, 12 
Pick. 140. 


2. (Jurisdiction.) The equity jurisdiction given to this Court by St, 
1817, c. 87, in cases of ‘ trust arising under deeds,’ is not confined to 
trusts created by deed; it is sufficient if the trust is proved by a 
writing of the trustee, tohave arisen under a deed. Safford v. Ran- 
toul, 12 Pick. 233. 

ESTOPPEL. 

(Written receipt.) In a receipt given to a deputy sheriff, the re- 
ceipter, after enumerating certain goods, says,—‘ the property of S., 
attached on a writ, &c., all which I promise to redeliver on demand.’ 
The goods were redelivered accordingly to the officer, and the re- 
ceipter immediately afterwards replevied them as his own property. 











1835. | Digest of Recent Decisions. 157 


It was held, that he was not estopped by his written receipt, nor by 
the redelivery of the goods, to deny that they were the property of 
S. Johns v. Church, 12 Pick. 557. 

EVIDENCE. 

1. (Unsigned memorandum.) In assumpsit to recover a quantum me- 
ruit for the plaintiff’s services in the defendant’s factory, the defence 
was, that the business was to be carried on by the plaintiff for the 
joint account of the parties, who were to share in the profit and 
loss, in certain proportions; and it was held, that a memorandum 
produced by the defendant, in the hand-writing of the plaintiff, but 
not signed by either of the parties, was competent evidence to go 
to the jury, as tending to prove that there was such an agreement. 
Dickinson v. Robbins, 12 Pick. 74. 


. (Burden of proof upon tenants.) Where the demandant in a writ of 
entry claims under a deed, and the tenants claim by a title subse- 
quently acquired by them as creditors of the grantor, upon proof by 
the demandant, of the execution, delivery and recording of the deed, 
although the same testimony which proves the execution and deliv- 


iw 


ery, proves tiat the grantor was in failing circumstances, still the 
burden of proof is upon the tenants to impeach the deed for want or 
inadequacy of consideration, and to show that it was made with an 
intent to delay, defeat, or defraud the creditors of the grantor. Fos- 
ter v. Hall, 12 Pick. 89. 

. (Exemption of Attorney at law from examination.) An attorney at 
law, who, in his professional character, has received from the owner 
of property confidential communications on the subject of a transfer 
of it which is subsequently made, cannot be examined, against the 
consent of the grantee, in relation to such communications. Jb. 


“~ 


- 


. (Original entries in a party’s own books.) In assumpsit on an ac- 
count for butcher’s meat supplied by the two plaintiffs, who were 
partners, they offered in evidence certain books, which they testified 
were books of original entries; and, they further testified, that it 
was their custom for the partner who carried round the meat to their 
customers, to make chalk scores on the cart, stating to whom the 
meat was sold, and the quantity and price; from which scores, on 
the return of the cart on the same day, and before it went out again, 
it was the custom for the other partner to make entries in the books 
of original entries. It was held, that the books offered, together 
with the testimony of the plaintiffs, were competent evidence to 
support the action. Smith v. Sanford, 12 Pick. 139. 

5. (Secondary evidence of contents of party’s own books.) Where a 

party’s own books, with his supplementary oath, are competent evi- 
VOL. XIII.—NO. XXVI. 14 
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dence to prove the charges therein contained, secondary evidence 
of the contents is admissible, in case the books are lost or destroyed. 
Holmes v. Marden, 12 Pick. 169. 


6. (Burden of proof.) In an action on the case for an injury to the 
plaintiff, alleged to have been occasioned by the defendant’s negli- 
gence in driving on the highway, the burden of proof is on the 
plaintiff not only to show negligence and misconduct on the part of 
the defendant, but ordinary care and diligence on his own part. 
Lane v. Crombie, 12 Pick. 177. 


7. (Parol evidence.) In an action by the plaintiff as endorsee of cer- 
tain promissory notes, a writing was produced in evidence, given by 
the plaintiff to his mother, in which, after acknowledging that he 
has received of her the notes in question, signed by the defendant 
and endorsed by the promisee, he says, ‘ said notes I am to collect, 
being to the amount of $1412 86, and after caid notes are paid by 
the promisor to me, I will account to her for the same, or deliver the 
notes to her if I cannot recoverthem of the promisor.’ It was held, 
that by the legal construction of this writing it did not necessarily 
import that the plaintiff received the notes merely as agent to col- 
lect them in the name of his mother, and not as indorsee, and that 
it might be explained by parol evidence ; for, as it was collateral to 
the contracts upon which the action was brought, it did not fall 
within the rule, that parol evidence is not admissible in aid of the 
construction of a written instrument. Badger v. Jones, 12 Pick, 371. 


&. (Res geste.) Upon a question of boundary, the declaration of a 
deceased person who pointed out a line of marked trees, saying it 
was a known division line, was held to be admissible in evidence, as 
part of the res geste; but any further declaration made by him at. 
the time, of a fact material to the issue, was held to be inadmissible. 
Van Deusen v. Turner, 12 Pick. 532. 


9. (Copy of a registered deed.) In a realactiona copy of a registered 
deed made to a common ancestor of the parties, is admissible in evi- 
dence, if there is no reason to presume the original deed to be in the 
possession of one party rather than the other. Burghardt v. Tur- 
ner, 12 Pick. 534. 


10. (Parol Evidence.) The plaintiff in replevin derived his title to 
the goods replevied, under a mortgage made to him by a third per- 
son to indemnify him against a promissory note described in the mort- 
gage us having been given for a certain sum, but the note produced 
by the plaintiff was for a different sum; and the mortgage was al- 
leged by the defendant to have been either fraudulent or discharged. 
It was held, that the plaintiff might prove by parol evidence, that the 
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note produced was the one referred to in the mortgage. Johns v. 
Church, 12 Pick. 557. 


11. (Accessary.) On the trial of an indictment against an accessary, 
the record of the conviction of the principal must be produced, 
unless the principal and accessary are tried together, or the acces- 
sary has consented to be tried before the principal, or the principal 
has died, or been pardoned before trial: But if there are counts 
charging the accessary with ‘being present, aiding, and abetting,’ 
the guilt of the principal may be proved by parol testimony, although 
he may have been actually convicted. State v. Crank, 2 Bailey, 66. 


12. (Confessions.) Confessions extorted by hope or fear cannot be 
given in evidence on the trial of the prisoner: But confessions of 
guilt, or a false denial of all knowledge of the perpetrators of the 
crime, made under representations of the infamy which would at- 
tend the concealment of such knowledge, and confessions volunta- 
rily made, in great agitation, and under great excitement, but with- 
out threats, promises, or concealment of the consequences, are ad- 
missible. So if confessions lead to the knowledge of a distinct fact, 
from which guilt may be inferred, and the existence of that fact 
can be established by other evidence, its having been confessed by 
the prisoner is admissible, although the residue of his confession 
must be excluded as having been improperly obtained. Jb. 

13. (Execution of deed.) Where a prisoner indicted for murder has 
produced evidence of declarations by the deceased, that he would 
destroy himself, with a view to raise the presumption that the de- 
ceased came to his death by suicide, it is competent for the State 
to give, in evidence, the reasons assigned by the deceased for his 
declarations. Jb. 67. 


14. (Surety.) It is competent for one of two sureties to a promissory 
note to prove by parol, that he signed as surety both to his co-sure- 
ty and the principal, and on an undertaking by his co-surety to in- 
demnify him. Anderson v. Peareson, 2 Bailey, 107. 

15. (Contents of a writing.) The only exceptions to the rule, that 
parol evidence of the contents of a written instrument, in the pos- 
session of the opposite party, cannot be admitted without proof of 
notice to produce it, are—where the party is charged with the pos- 
session by the nature of the proceedings; or he has fraudulently 
obtained possession of a written instrument belonging to a third 
person ; or it appears that the writing is in Court, and the party 
refuses to produce it. Pickering v. Meyers, 2 Bailey, 113. 


16. (Declarations of deceased subscribing witness.) Where a deed is 
proved by evidence of the death, and hand-writing, of a subscribing 
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witness, it is competent for the opposite party to shew, that the 
same witness had both stated and made affidavit of the fact, that 
the deed was antedated. M’Elwee v. Sutton, 2 Bailey, 128. 

17. (Onus is on a person professing to act as agent.) In an action 
brought to render an agent personally liable, for goods purchased 
by him in the name of his principal, the onus lies upon the defen- 
dant to prove his agency: and it does not dispense with this proof, 
that the vendor has charged the goods in his books to the principal. 
That is no more than an admission, that the defendant represented 
himself to be agent. Miller v. Stock, 2 Bailey, 163. 

18. (Of demand and notice.) In an action against the indorser of « 
promissory note, the protest of a notary, who resides out of the dis- 
trict in which the action is brought, is evidence, under the act of 
1822, as well of a demand on, and refusal by the maker, as of notic« 
to the indorser. Bank v. Green, 2 Bailey, 230. 

19. (Affidavits of loss of original.) To intitle the plaintiffs, 
there are more than one, to give in evidence a certified copy ot 
original grant, they must al] make the affidavit required by the ac\ 
of 1803, that the original is lost, or destroyed, or out of their power, 
&c: the affidavit of one only is not sufficient. The rule would be 
the same, if the evidence were offered by several defendants. Lin 
ning v. Crawford, 2 Bailey, 296. 

20. (Same.) Where the action is by trustees, they, and not the cestuy 
que trust, must make the affidavit: The legal estate is in them, and 
they will be presumed to be in possession of the muniments of titl¢ 
Ib. 

21. (Parol agreement to give up @ note.) In an action by the paye: 
against the maker of a promissory note, the latter may give in ev) 
dence a verbal agreement, entered into at the making of the note 
that it should be delivered up to him, on his performing certain con- 
ditions. The performance of the conditions amounts to payment « 
the note. Hagood v. Swords, 2 Bailey, 305. 

22. (Of fraudulent conveyance.) A party, impeaching a sale for fraud 
may prove, by parol, that the vendor about the time of the sale, ex- 
ecuted a conveyance, to the same vendee and another person, ot 
other portions of his property, for which no consideration was paid 
and to intitle him to do so, it is not necessary to prove notice to thi 
vendee, to produce the original. Lowry v. Pinson, 2 Bailey, 324. 


23. (Confessions by principal in suit against sureties.) Confessions 0! 
judgment, and verbal admissions by a sheriff of official defaults, are 
prima facie evidence against his sureties, although made after h 
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leaving office ; but the sureties may show, that such confessions or 
admissions were founded in mistake or fraud. Treasurers v. Bates, 
2 Bailey, 363. 

24. (Declarations of wife.) The declarations of the wife are not evi- 
dence against the husband, unless they constitute the injury com- 
plained of, or form part of the res geste. Park v. Hopkins, 2 Bailey, 
403. 


25. (Votice.) In an action by the holder against the maker of a prom- 
issory note, the latter cannot go into evidence, that the note was 
lost, stolen, or fraudulently put into circulation, unless he has given 
the plaintiff reasonable previous notice, that he will be required to 
prove the time when, and circumstances under which, it came into 
his possession, and the consideration which he paid for it. Mims v. 
Whaddon, 2 Bailey, 451. 


26. (Admissions.) The declarations of a party cannot be introduced 
in evidence to rebut admissions made by him at a different time. 
The rule, that all of the admissions of a party must be taken toge- 
ther is limited to all that was said at the time, to which the evidence 
of the opposite party refers. Edwards v. Ford, 2 Bailey, 461. 


27. (Entry in books of goods sold.) 1n an action for goods sold and de- 
livered, a clerk of the plaintiff may give evidence of the delivery of 
goods, by referring to entries in the plaintiff’s books made by such 
clerk, testifying to his belief of their truth at the time of making 
them, and proving generally the dealings of the defendant with the 
plaintiff for such articles as those charged by the clerk ; but he can- 
not establish such a delivery, by reference to entries made by the 
plaintiff or other clerks, of which he has no knowledge other than 
that arising from the course of business of the plaintiff’s store. 
Owings & Piet vy. Low, 5 Gill & Johnson, 134. 

28. (Declarations of partner after dissolution.) Declarations of a part- 
ner, made after dissolution, cannot per se, establish a contract against 
his co-partner, Jb. 


29. (Declarations of an agent.) The declarations of an agent, in rela- 
tion to his agency, made subsequent to its execution, when his au- 
thority was functus officio, are not evidence against his principal. Jb. 


30. (Paro...) Parol evidence is admissible in cases of written contracts, 
to prove any collateral, independent fact, about which the written 
agreement is silent; such proof is perfectly consistent with, and 
does not in the least tend to contradict, vary or explain the written 
instrument. .M’Creary v. M’Creary, 5 Gill & Johnson, 147. 


31. (Foreign judgment in Maryland.) The sentence of condemnation 
of a foreign prize court is evidence of the fact which it purports to 
4* 
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decide, in an action on a policy of insurance on the thing condemned, 
and was conclusive evidence thereof, until the act of 1813, ch. 164, 
reduced it to charaeter of prima facie proof; but the proof upon 
which such sentence may have been predicated, is not, per. se. ad- 
missible in such collateral action. Maryland and Phenix Insurance 
Co. v. Bathurst, 5 Gill & Johnson, 159. 


32. (Same.) The record of the proceedings of a foreign court of admi- 
ralty, containing copies of various documents, and reciting the 
proofs of the originals thereof being found on board of a vessel, con- 
demned by such court, at the time of her capture, is not evidence 
that such documents were so found, in an action upon a policy of 
insurance to recover the value of the condemned vessel. Ib. 


33. (Same.) Where the sentence of a Court of Admiralty, condemning 
a vessel, recited that at the date of the decree, the port which such 
vessel had attempted to enter was blockaded, evidence that, at the 
time of her capture, such port was not in fact blockaded is immate- 
rial and irrelevant, in an action upon a policy to recover for a total 
loss arising from the condemnation, and although the County Court 
permitted such evidence after objection to go to the jury, yet it is 
not error for which this court would reverse the judgment. Jb. 

34. (Same.) The party who offers the decree of a foreign Court oi 
Admiralty in evidence, as proof of the loss of his vessel condemned 
thereby, may, since the act of 1813, contradict by proof, the facts 
and circumstances upon which such decree professes to be founded, 
where such facts are in issue between the parties to the cause in 
which the contradictory proof is offered. 1b. 


35. Urrelevant testimony.) It is sometimes difficult to ascertain whether 
a particular fact offered in evidence is connected with the issue, 
and will or will not become material in the progress of the investi- 
gation: in such cases, the court not clearly seeing that it is wholly 
irrelevant to the issue, it is proper and usual in practice to admit 
the proof, on the assurance of the counsel who tenders it, that it 
will turn out to be pertinent and material. Davis v. Calvert, 5 Gill 
& Johnson, 269. ; 


36. (Of fraud in obtaining @ will.) Upon an enquiry whether a will 
was obtained by fraud or undue influence, the condition, character 
and conduct of the persons drawn around the testator, are of impor 
tance to be inquired into in reference to his family and relations 
the extent and nature of his estate, the character of the dispositions 
of the will, and the persons to whom the property is given. Jb. 


37. (Admissions on assurance by counsel of what he shall prove.) The 
statement by counsel of what they expect to prove in opposition to 
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the statement on the other side, is not sufficient to lay a foundation 
for letting in testimony otherwise inadmissible. Jb. 


38. (Burthen of proof in equity in question of fradulent conveyance.) 
To a bill to vacate conveyances, charged to be fraudulent, and com- 
prising all the grantor’s real estate, the defendant, his grantee, 
denied the facts, and averred, that after the delivery of the deed to 
him, the grantor was seized, and possessed of real estate both in F. 
and M. counties, abundantly sufficient, as he believed, to pay com- 
plainants. Held, that the fact of the grantor’s owning other real 
estate in F’. and M. counties was in issue in the cause, and being 
an affirmative allegation in the answer, the burthen of proof was on 
the defendant. Birely and Holtz v. Staley, 5 Gill & Johnson, 432. 

39. (Answers to leading interrogatories.) Evidence obtained upon 
leading interrogatories will not be rejected at the hearing, where 
the same facts are obtained from the same witness, upon other in- 
terrogatories not liable to that objection. Jb. 

10. (Libel.) Where the defendant in his plea of justification, to a de- 
claration charging him with a libel, introduced certain passages 
from a pamphlet written by the plaintiff, upon which plea issue was 
joined; this is not so far an adoption of the whole pamphlet as true, 
as to enable the plaintiff to read other passages in it, for the purpose 
of showing that the defendant was the aggressor in the controversy, 
which led to its publication. Kearney v. Gouch,5 Gill & John- 
son, 457. 

41. (Profert—Oyer of copy.) Where profert is made in a declaration 
upon a bond, the original of which is required by law to be filed in 
court, it does not impose on the plaintiff the obligation to produce 
the original bond, either upon oyer craved, or upon the trial of the 
issue of non est factum; a certified copy is sufficient. Buller and 
Belt v. The State, use of Contee, 5 Gill & Johnson, 511. 

$2. (Liability of trustee.) In an action of debt on a bond given by a 
trustee, appointed by the court to sell real property, the condition 
of which was to perform the duties required by the decree under 
which he was appointed, and any future decree in the premises, the 
replication to the plea of performance, assigned as a breach, that 
after the sale and receipt of money by the trustee, an audit was 
made and ratified by the court upor the 29th July, 1831, and the 
trustee thereby ordered to pay over to the plaintiff the sum due him 
by the audit, which he refused to do, &c. To this the defendant 
rejoined, that on the {7th December, 1830, his appointment 
trustee was revoked. ‘The court sustained the plaintiif’s demurrer 
to the rejoinder, and upon execution of a writ of enquiry, refused to 
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permit the defendant to show in mitigation of damages, either that 
he had not received money enough to pay the plaintiff’s claim, or 
that upon the revocation of his appointment, he had paid the balance 
in his hands to his successor, also appointed by the court. 1b. 


EXECUTORS AND ADMINISTRATORS. 


1. 


( Oath to their accounts.) An executor is bound to make oath to 
the truth and correctness of his accounts, and to answer such spe- 
cific interrogatories as may be put to him by the adverse party 
touching the subject matter of the accounts ; but he cannot be ad- 
mitted, upon his own motion, as a competent witness generally to 
his accounts and to the items and particulars of them, except to 
support sinall charges not exceeding forty shillings. Batley v. 
Blanchard, 12 Pick. 166. 

(Payment of a note.) E. H. R., one of the executors of A. 8., gave 
to the executors of W. P. a memorandum as follows :—‘ It is agreed 
that the sum of $3235, due from E. H. R. to the estate of W. P., 
shall be applied on a certain note of W. P. for $6000 now held by 
the representatives of A.S.;’ which memorandum was signed ‘ E. 
H. R.’ without saying that it was signed by him in his capacity of 
executor. Held, that this memorandum amounted to a payment on 
the note, aud was not merely an executory agreement. Gardiner v 


Callender, 12 Pick. 374. 


(Lease.) An executor, acting under a will, which was afterwards 
set aside, leased the lands of his supposed testator for a year, and 
the tenant enjoyed the demised premises without interruption - 
Held, that neither the administrator subsequently appointed, nor 
the heir of the intestate, could maintain an action for use and occu- 
pation against the tenant. Boyd v. Sloan, 2 Bailey, 311. 


. (Warranty.) An administrator de /onis non is not liable in an ac- 


tion on the implied warranty of soundness of a slave, the property 
of his intestate, sold by preceding administrators under an order of 
sale from the ordinary. O’.Veall v. Abney, 2 Bailey, 317. 


5. (Administrators in two States.) The following views suggested as 


to the liabilitics of an administrator, who has taken out administra- 
tion in another State, as well as in this. If the other State were 
the domicil of the intestate, the administrator is not at all account- 
able, at law, in this State, for assets received by virtue of his ad- 
ministration in the other State. If the intestate’s domicil were in 
this State, then his liability in our Courts would depend upon the 
inquiry ; whether his taking possession of the surplus assets in the 
other State, as administrator of the domicil, would be regarded by 
the laws of that State as a discharge of his administration ther: 
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These matters, it seems, may be investigated under the plea of 
plene administravit, generally. Per Harper, J—Conover & Co. v. 
Chapman, 2 Bailey, 436. 

6. (Purchase by administration.) A purchase by an administrator, at 
his own sale, is not, of itself, a breach of the condition of his admin- 
istration bond. An administrator, intitled to a share of the estate, 
may lawfully purchase to the extent of his interest; and a purchase 
by an administrator, not intitled to a share, is not absolutely void, 
but may be confirmed, or set aside, at the election of the parties 
interested in the estate: and, it seems, that his purchase is always 
to be considered valid, until it is avoided by a Court of competent 
jurisdiction. T'rimmier v. Trail, 2 Bailey, 480. 


~! 


. (Judgment against does not bind heir.) Judgment against Executors 
not evidence against the heir of the deceased. Birely and Holtz v. 
Staley; 5 Gill & Johnson, 432. 

. (Different executors for different countries in the same will.) A tes- 
tator may appoint different executors in different countries in which 


> 


x 


his effects may lie, or different executors, as to different parts of his 
estate in the same country. Hunter v. Bryson, 5 Gill & Johnson, 
183. 

9. (Same person executor and trustee.) A testator cannot appoint a 
trustee of his personal property by his last will, so as to evade the 
provisions of the testamentary system. Such a trustee cannot act 
in the first instance without taking out letters testamentary or of 
administration, and having taken out letters of administration, if the 
duties imposed upon him by the will, as trustee, are the same which, 
as administrator, he is bound by law to perform, he cannot discharge 
himself as administrator by a payment to himself as trustee. Ib. 

EXTINGUISHMENT. 

1. (Debtor appointed guardian.) Where one, indebted by speciality to 
the estate of a lunatic, is appointed committee of his estate, and the 
speciality is transferred to, and received by him as a committee, the 
debt is extinguished, and the sureties to his bond as committee, are 
liable as for so much money received by him. Joyner v. Cooper, 2 
Bailey, 199. 

2. (By speciality.) The acceptance of a speciality in satisfaction ex- 
tinguishes a simple contract debt; nor is the latter revived if the 
speciality be subsequently rendered void by an alteration in a ma- 
terial part. Mills v. Starr, 2 Bailey, 359. 

FEIGNED ISSUE. 

(Claims for money in hands of sheriffs.) When money is made by 
the sheriff, and brought into court for appropriation, and facts are 
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disputed, it is competent for the court to direct an issue in which 
the truth of those facts may be ascertained by a jury, and such issue 
may be put into any form by which the object may be more readily 
attained. Stewart v. Stocker, 1 Watts, 135. 

FORMER RECOVERY. 

1. (Against sheriff does not discharge sureties.) A former recovery 
against the sheriff alone, without satisfaction, is no bar to a subse- 
quent joint action on his bond against himself and his sureties, for 
the same default. Treasurers v. Bates, 2 Bailey, 363. 


2. (Between different parties.) A plea of former recovery by plaintiff, 
in a joint action against defendant and another, for the same injury, 
is insufficient without an averment of satisfaction. Park v. Hopkins, 
2 Bailey, 411. 

FRAUD. : 

1. ( Goods obtained by fraudulent pretences.) In trover for goods sold 
by the plaintiff to a vendee under whom the defendant derived his 
title, it was held, that the testimony of persons who had sold goods to 
the same vendee about the same time, showing that he was then 
insolvent, and that he knew it, and that he had no reasonable ex- 
pectation of paying for the goods purchased by him, is competent 
evidence to prove that his purchase from the plaintiff was fraudu- 
lent. Rowley v. Bigelow, 12 Pick. 307. 


2. (The same—sale voidable.) A fraudulent purchase of goods, ac- 
companied with delivery, is not void, but voidable only, at the elec- 
tion of the vendor, and until it is avoided the vendee has power to 
make a valid sale of the goods to a bona fide purchaser having no 
notice of the fraud. 1b. 


3. (Vendor retains possession.) Where, after an absolute sale, the 
vendor retains possession, it is not a sufficient explanation to rebut 
the presumption of fraud, that the vendee was the sister in law of 
the vendor, and lived with him. Smith v. Henry, 2 Bailey, 118. 

4. (Whether law or fact.) What constitutes evidence of fraud is a 
legal question; and where badges of fraud are discovered, it is the 
duty of the presiding judge to say to the jury, that the evidence 
establishes a case of fraud, unless they are satisfied from the expla- 
nations given, that no fraud actually existed. If he merely charges 
that no fraud was proved, a new trial will be awarded. Jb. 


Al 


( Gift as against creditors.) Where the donor, at the time of making 
a voluntary gift, is indebted beyond small sums for the current ex- 
penses of his family, or debts inconsiderable in comparison with the 
value of his property, the gift is fraudulent and void as to existing 
creditors. Nor will the subsequent payment of the antecedent 
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6. 


- 


debts, in all cases, render the gift valid, even as against subsequent 
creditors: If the old debts are discharged by contracting new ones, 
or they remain until, out of the wreck of the donor’s estate, they are 
paid off on account of their priority, and the donor was, in fact, 
never free of debt, from the date of the gift, it is void as to subse- 
quent, as well as antecedent creditors. M’Elwee v. Sutton, 2 Bai- 
ley, 128. 


(Same.) A voluntary conveyance of the whole of the donor’s visible 
property is void as to existing creditors, although the only existing 
debt proved is not of large amount, and the donor is intitled to an 
interest of much greater extent in an undivided estate, which re- 
mains in the hands of the executors, and is in litigation in the Court 
of Equity. Cordery v. Zealy, 2 Bailey, 205. 


(Conveyance.) A sale of lands, made for the purpose of defeating 
the recovery of damages for a breach of promise of marriage, {is 
fraudulent and void, if the purchaser have notice of the fraudulent 
intent; although the agreement for the sale was made before suit 
brought for the breach of promise, and although the purchaser paid 
an adequate consideration, and went into immediate possession, and 
the whole of the purchase money was in fact applied to the pay- 
ment of bona fide creditors of the vendor. Lowry v. Pinson, 2 Bail- 
ey, 324. 


8. (Gifts by woman before marriage.) A provision for the children of 


a former marriage seems to be an exception to the rule, that secret 
and voluntary conveyances, made by a woman in contemplation of 
marriage, are fraudulent upon the marital rights, and therefore void. 
Jones v. Cole, 2 Bailey, 330. 


FRAUDS, STATUTE OF. 


1. 


(Consideration.) The words ‘value received, are a sufficient ex- 
pression of the consideration for an undertaking to pay the debt of 
another, if indeed it be at all necessary that the consideration should 
be expressed in writing. M’Morris v. Herndon, 2 Bailey, 56. 


2. (Contracts to be performed within a year.) The provision in the 4th 


section of the statute of frauds, that agreements, which are not to 
be performed within one year from the making, must be in writing, 
applies only to cases where the whole contract is executory, and 
not to cases where it has been performed by one of the parties. 
Bates v. Moore, 2 Bailey, 614. 


GUARANTY. 


1. 


( Collateral.) ‘The defendant agrees, in writing, ‘to be responsible 
and pay to the plaintiffs for whatever goods have been or may be 
delivered to C. within one year.” The plaintiffs delivered goods to 
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C. within the year and took his negotiable note for the price. It 
was held, that the undertaking of the defendant was collateral only, 
and that his liability as guarantor was not discharged by the plain- 
tiff’s taking C.’s note. Babcock vy. Bryant, 12 Pick. 133. 


2. (Notice.) Held also, that the defendant was not liable until after 
reasonable notice of the amount of goods delivered by the plaintiffs 
to C., and a special request to pay for them. Jb. 


HIGHWAY. 

(Mail coach.) A stage coach passing upon a public highway, is 
protected by an act of congress from wilful and wanton obstruction 
or delay ; but in every other respect it is on a footing with all other 
carriages. Bolton v. Colder, 1 Watts, 360. 

A traveller may use the middle or either side of a public road at 
his pleasure, and without being bound to turn aside for another tra- 
velling in the same direction, provided there be convenient room to 
pass on the one hand or on the other. Jb. 

HUSBAND AND WIFE. 

(Promissory note given to a feme covert.) A promissory note given 
to a feme covert for her separate use, for the consideration of her 
distributive share in an intestate estate, becomes immediately the 
property of the husband. Commonwealth v. Manley, 12 Pick. 173. 


IMPLIED WARRANTY. 

(Of an endorsement.) If the holder of a promissory note sell or 
barter it, with the name of a third person indorsed, there is an im- 
plied warranty on his part, that the indorsement is genuine, unless 
it appear, that the transferee took it without reference to that secu- 
rity, or had agreed to run the risk of the indorsement being genuine. 
Strange v. Ellison, 2 Bailey, 385. 

INDICTMENT. 

. (Autrefois acquit.) Unless the first of two indictments was such 
as the prisoner might have been convicted upon, by proof of the 
facts contained in the second, an acquital or conviction on the first 
can be no bar to the second. Commonwealth v. Roby, 12 Pick. 496. 


— 


wo 


. (Plea in bar.) A conviction upon an indictment for an assault with 
intent to murder, cannot be pleaded in bar toan indictment for mur- 
der ; for the offences are distinct in their legal character, and in no 
case could a party on trial for the one be convicted of the other. Jb. 


-_ 
- 


(Felony and misdemeanor.) Upon an indictment for a felony, the 
prisoner cannot be convicted of a misdemeanor. 1b. 


4. (Accessary.) It is not necessary, in an indictment against an ac- 
cessary before the fact in a felony, to set out the conviction or exe- 
cution of the principal. State v. Sims, 2 Bailey, 29. 
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5. (Certainty.) In an indictment for murder, keld, that the wound 
was sufficiently described as ‘ one mortal bruise,’ without stating its 
length, breadth, or depth; and as having been given on the head, 
without stating what part of it. State v. Crank, 2 Bailey, 66. 

i. (Same.) General charges in an indictment of violating public de- 
cency are insufficient to authorise any judgment against the defend- 
ant. The specific acts and circumstances of indecency must be set 
out. State v. Brunson & Miller, 2 Bailey, 149. 

INFANT. 

1. (Promise after coming of age.) An infant made a note, and after 
age, on payment being demanded, said, ‘1 will pay ijt as soon as | 
can make it, but [ cannot do it this year; I understand that the ho!- 
der is about to sue it, but she had better not:’ Held, an affirmation 
of the contract, and that an acticn lies presently. Bobo v. Hansell, 
2 Bailey, 114. 

2. (Acquiescence on coming of age.) An infant released a contract 
with an adult, on receiving a consideration agreed on between 
them: and on his becoming afterwards dissatisfied with the settle- 

nent, the matters in dispute were submitted to arbitrators, who 
made an award confirming the release. After coming. of age, the 
infant frequently declared that he was satisfied with the settlement ; 
and he retained the property, which he had received in considera- 
tion of the release: but subsequently brought an action on the con- 
tract. Held, that his declarations, and retaining the property, 
amounted to a confirmation of the release, and barred his action on 
the contract. Eubanks v. Peak, 2 Bailey, 497. 

[INSOLVENT LAW. 

1. (Constitutionality.) There being no general bankrupé law of the 

United States in force, the law of a State, providing for the dis- 

charge of an insolvent debtor, upon the surrender of his property, is 

a constitutional law, so far as it operates upon future contracts made 

within such State, by citizens thereof, and whick contracts, by their 

means are to be performed within the limits of such State. Betts v. 

Bagley, 12 Pick. 572. 

. (Discharge, where judgment had been cotained in another State.) 
Where a judgment on a contract was obtained in this State, and af- 
terwards the defendant obtained a discharge under such insolvent 
law, embracing the contract, it was determined, in a suit here upon 
the judgment, that the court would look behind the judgment to the 
original contract, and that the discharge was a bar to the action. Jb. 

INSURANCE. 

1. (Agreed value of a cessel in a policy.) In determining the question 
VOL. XIV.—NO. XXVII. 15 


~ 
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whether the cost of repairing a vessel which is insured in a valued 
policy, would amount to more than half the value of the vessel, so 
as to constitute a constructive total loss, the sum agreed on in the 
policy as the value of the vessel, is prima facie, and in the absence 
of all other evidence, the true value. Winn v. Columbian Ins. Co. 
12 Pick. 279. 

2. ( Abandonment—half amount insured.) Upon the question whether 
the sale of a vessel by the master was a matter of necessity, the 
jury were instructed to consider how an owner of a vessel would 
have acted under like circumstances ; and it was held, that this was 
not an unfit illustration, for the jury must have understood the in- 
struction as referring to a prudent and discreet owner and not to a 
rash and careless one. Ib. 

3. (Hostile capture.) A ship belonging to a citizen of the United 
States, being insured, sailed ona voyage from Buenos Ayres to 
China and back, witha cargo belonging to citizens of Buenos Ayres, 
and, after entering the river Lx Plata on her return voyage, the mas- 
ter being ignorant that war had commenced between the Brazils 
and Buenos Ayres, she was taken by a Brazilian squadron block- 
ading the port of Buenos Ayres, and sent under a prize master to 
Rio Janeiro, where prize proceedings were instituted by the captors, 
and during the pendency of the same she was seasonably abandoned 
to the underwriters. It was held, that the capture was hostile ; that 
the case did not come within the perils excepted in the policy, of 
illicit trade, or trade in articles contraband of war, there being no 
evidence that the ship was violating any of the laws of trade of 
Buenos Ayres, or that she had on board articles contraband of war; 
that she vas not violating the belligerent rights of Brazil, as she had 
no notice of the blockade ; and, consequently, that the underwriters 
were liable ‘or the loss. Lovering v. Mercantile Ins. Co., 12 Pick. 
348. 

4. (Valued policy.) Where a vessel insured ina valued policy, is cap- 
tured as prize and abandoned to the underwriters, and is redeliv- 
ered on bail upon a valuation made by order of the prize court, the 
amount of damages in « recovery fora total loss, is according to the 


valuation in the policy, and not according to that made in the prize 
court. Ib. 


5. (Abandonment.) Where the insured is informed of the loss of his 
vessel by capture, he need not abandon to the underwriter: but 
may wait to ascertain whether his property is condemned, and then 


claim to be paid. Maryland and Phenix Insurance Com. v. Ba- 
thurst, 5 Gill & Johnson, 159. 
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6. (Same.) If‘in a reasonable time after notice of capture, the insured 
fails to abandon, he loses the privilege of doing so, and cannot re- 
cover for a total loss on any abandonment for that cause subse- 
quently made. Jb. 


7. (Same.) In recovering for a total loss founded upon an abandon- 
ment, the insured must prove as the basis of his action, the cause 
assigned in the notice of abandonment. Jb. 


8. (Risks covered.) An order for insurance against all risks for account 
of whom it may concern, covers belligerent as well as neutral risks; 
and an endorsement upon such an order, stating, ‘ although our ad- 
vices give us no reason to believe that there will be any articles 
contraband of war on board, still as we wish to be covered against 
all possible risk, we request your re-consideration of the within, in- 
cluding articles contraband of war,’ does not alter the character of 
the original application, nor constitute a warranty or representation 
of neutrality. 1b. 


~ 
~ 


®. (Concealment.) Facts of universal notoriety in the commercial 
world, at the time of effecting an insurance upon a particular voyage, 
which relate to the course of trade upon such voyage, which form a 
part of the public history of that time, are lights, against which a 
court of justice cannot shut its eyes, and of which the law imputes 
knowledge to underwriters. Jb. 


10. (Same.) Where an order for insurance is against all risks, or all 
possible risks for account of whom it may concern, upon a certain 
defined voyage, the insured is not bound to communicate or disclose 
at the time of effecting such insnrance without inquiry from the un- 
derwriter, the particular circumstances connected with the voyage, 
which show that it is in fact a belligerent risk, as the transportation 
of hostile stores, troops, &c. Ib. 


" 


11. (Same.) The obligation to disclose facts to an underwriter, is 
limited to such facts as would vary the risk or nature of the contract ; 
no communication need be made of what is necessarily implied by 
the contract. Ib. 


12. (Abandonment.) The English rule, that the right to recover for a 
total loss is not made absolute by the state of the facts on which 
the abandonment is founded, continuing to exist at the date of the 
abandonment, but is dependent on subsequent events, does not pre- 
vail bere. Ib. 

13. (Same.) The right torecover of the assurer for a total loss is com- 
plete, if the loss, which is the basis of an abandonment, continues at 
the time of the abandonment, and of this consummate right or priv- 
ilege, the assured cannot without default be deprived, but by his 
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consent expressed or implied. It may be waived like other privi- 
leges. Ib. 

14. (Recreation of abandonment.) If after capture and abandonment 
but before condemnation, a ship be ransomed by the captain, or re 
taken by the crew, or be recovered and delivered to the owners who 
claim and use her as their own, they possess her under no new 
title or right of property ; and this constitutes a waiver or surrende1 
ofthe abandonment. Jb. 

15. (Condemnation chenges title.) But where a condemnation takes 
place, the assured, apart from all statutory regulation on the subject, 
is divested of all property in the ship: and in it, if purchased by 
themselves or their agents, they acquire a new and independent 
title, to which their subsequent acts of ownership are imputable, 
and not to their original proprietary rights. And this new title 
against all the world save the underwriters, is incontrovertible ; anc 
it is conclusive against them, if they consented to its acquisit 
or have waived the right to impeach it. Jb. 

16. (Purchase by the master.) So where the insured vessel was cap- 
tured and condemned, and purchased by the master, who drew upon 
his owners for the amount, and information of these facts was com- 
municated to the underwriters at the time of making a claim for a 
totai loss, and the underwriters did not claim the purchase, but con- 
tested their liability upon the ground of not having seen the protest 
of the captain; it was Held, that they had waived their right to 
consider the purchase as made for their account, and could not at 
the trial insist that the insured had only suffered a partial loss, bi 
were liable for a total loss. Jb. 


7. (Preliminary proof.) Where notice was given to underwriters 
of a claim for the condemnation of the insured vessel, and they at 
tirst demanded the captain’s protest, and after some correspondence 
the underwriters notified the insured that ‘they did not consid 
themselves answerable for the claim, this was held, to be a waive 
of all objection to the preliminary proofs offered by the assured. 

INTEREST. 

1. (On an unliquidated sum due from the time of service of the writ.) 1: 
an action to recover a quantum meruit for the plaintiff’s services i: 
the part-performance of a special contract, he is not entitled to in- 
terest on the unliquidated sum due to him, from the time of making 
a special demand before action brought, but only from the time o 
the service of the writ. Semble. Brewer v. Tyringham, 12 Pick 
547. 


2. (Afler sum nayable.) Where the amount of plaintiff’s demand is 
pay 
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liquidated in writing, and a day appointed for payment, the jury 
have no discretion to refuse interest on the debt from that day. 
Wistar Siter & Price v. Robinson, 2 Bailey, 274. 


3. (From demand.) A due bill payable on demand bears interest only 
from demand made, and not from the date, unless so expressed, 
although specified to be for a loan of money on the day of the date. 
Schmidt v. Limehouse, 2 Bailey, 276. 

4. ( Acknowledgment.) The plaintiffs, who were merchants, transmit- 
ted to the defendant their account against him, including certain 
charges for interest; the defendant acknowledged receipt of the 
account, remitted to them a sum of money more than sufficient to 
discharge the principal, and subsequently promised payment of the 
balance of the account. Held, that the plaintiffs were intitled to 
recover the balance, without reference to their original right to 
charge interest. Furman & Smith v. Peay, 2 Bailey, 394. 

. (Beyond penalty.) Interest beyond the penalty of a bond may be 
recovered in a court of law in the shape of damages. Boyd v. Boyd, 
1 Watts, 365. 

6. (On purchase money recovered back.) The possession of land is 
equivalent to the interest upon the purchase money; and in an 
action to recover back purchase money paid for land, interest is re- 
coverable from the time of eviction, when that eviction proceeds 
from a prior incumbrance, and not paramount title. Culp v. Fisher, 
1 Watts, 494. 

JOINT INTERESTS AND LIABILITIES. 

1. (Note in the singular signed by two.) Joint action on a promissory 
note, beginning ‘I promise,’ but signed by both defendants: Held, 
that the note was joint and several; and nonsuit refused. Barnet 
v. Skinner and Bobo, 2 Bailey, 88. 

2. (Parol evidence to contradict note.) One who is bound jointly, and 
severally, cannot aver by pleading, that he is only a surety. Semble.— 
Pickett v. Land, 2 Bailey, 608. 

JUDGE. 

(Authority as in an order.) Although a judge cannot rescind ah 
order made by his predecessor, yet when upon a change of circum- 
stances an application is made to him to enlarge or enforce it, he 
has jurisdiction over the subject matter to refuse his aid in carrying 
it into effect. Bordeaux v. Cave, 2 Bailey, 6. 

JUDGMENT. 

1. (Final.) A judgment in the usual form was confessed, subject to 
the following terms: ‘Judgment was rendered in the cause, upon, 


15* 
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174 Digest of Recent Decisions. [July 


we 


as 
~ 
;: 


Vt 


&c., for the damages laid in the declaration and costs,—to be re- 
leased on payment of such sum as M. shall say is due, and costs. To 
bind a proportion of assets to be ascertained by M.’ Held, that 
this was a final judgment; that to make it absolute, so far as re- 
garded the amount due, no farther action of the court was necessary. 
The filing of M.’s certificate thereof, was all that was required for 
that purpose. T'urner v. Plowden, 5 Gill & Johnson, 52. 


. (Extinguishmeit.) The claim upon which this judgment was 


founded, was thereby extinguished, and could not afterwards be 
available, either as a substantive cause of action, or by way of set- 


off. Ib. 


(Igainst defendant.) In an action of debt against two or more, 2 
confession of judgment by one defendant, accepted by the plaintiff, 
operates as a release of all the other defendants, against whom no 
judgment can afterwards be obtained in that action or any other 
upon the same evidence of debt; and whether that evidence of debt 
be a joint, or a joint and several obligation, does not alter the rule. 
Beltzhoover vy. The Commonwealth, 1 Watts, 126. 


. (Collateral.) A mortgage or judgment may be given to secure a 


creditor for a debt due, for responsibilities which are contingent, or 
for future advances. Stewart y. Stocker, 1 Watts, 135. 


. (Satisfaction.) A bond given by executors, conditioned for the 


faithful discharge of their duties, in pursuance of an order of the 
orphan’s court, was sued by one legatee in the name of the com- 
monwealth for his own use, and a jadgment was obtained by award 
of arbitrators for the amount of the penalty, with the right to take 
out execution for the amount of his damages; these damages were 
paid by the defendant, and the legatee entered satisfaction on the 
judgment. Held, that such satisfaction extended only to the inter- 
est of that Jegatee, and a scire facias may be issued upon the judg- 
ment to enable any other of the legatees to recover their legacy ; 
and a legatee whose legacy did not become due until after the date 
of the judgment may also maintain a scire facias upon it. 4rrison 
v. The Commonwealth, 1 Watts, 374. 

Such a judgment is final and not interlocutory, and is a lien upon 
all the lands of the defendant in the county where it is rendered ; 
but its lien is limited to five years by force of the act of 1798. Jb. 

Another legatee having sued the same bond and obtained judg- 
ment for the penalty with the right to take out execution for the 
amount of his legacy: it was held, that although the first suit, if it 
bad been pleaded, would have been a bar to the second; yet the 
circumstance, of its having been paid, and satisfaction entered upon 
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the record, did not in any way affect the judgment in the first suit, 
or the right of any legatee or party in interest to maintain a scire 
facias upon it. 1b. 

JURISDICTION. 

1. (Of State Courts.) The State Courts have jurisdiction to punish 
the uttering and publishing counterfeit bills and notes of the Bank 
of the United States, as well «s of all other counterfeits of the cur- 
rency of the State. Such jurisdiction is inherent in the State for the 
protection of its citizens against a spurious currency; and is not 
ousted, either by the clause in the 8th sec. Ist art. Con. U. S. con- 
ferring upon the general government the power ‘to provide for the 
punishment of counterfeiting the securities and current coin of the 
United States; or by any impiied power in the ycneral government, 
to protect the bank of its own creation. Questionable, whet), 
if Congress were to pass laws incompatible with the exercise of the 
State jurisdiction, the latter would then be suspended: but the acts 
of Congress in relation to counterfeiting the coin, and the notes of 
the bank, having expressly saved the jurisdiction of the States, the 
question does not now arise. State v. Tutt, 2 Bailey, 44. 

‘2. (Judgment on, where conclusive.) The judgment of a Court of limited 
jurisdiction, in favor of its jurisdiction, is not conclusive. Harvey 
v. Huggins, 2 Bailey, 252. 

JURY. 

1. (Cannot Le polled.) A prisoner on trial for a capital, or other crime, 
has no right to have the jury polled. Commonwealth v. Roby, 12 
Pick. 496. 

2. (What irregularity sufficient 'o set aside a verdict.) Where there 
has been an irregu'arity, or misconduct, on the part of jurors, 
which might affect their impartiality, or disqualify them for the 
proper exercise of their reason and judgment, their verdict should 
be set aside, but in other cases, the proper mode of correcting the 
irregularity is, by animadversion upon the conduct of the jurors, or, 
of the officers having them in charge. Ib. 

(Refreshments to a jury that had retired with a capital cause.) 
Where the jury in a capital trial had retired with the cause, and 
one of the constables having them in charge, and a stranger, car- 
ried reasonable refreshments into their room, but no conversa- 
tion respecting the cause took place between those persons and the 
jury, it was held, that the prisoner, who was convicted, was not en- 
titled toa new trial. Jd. 

4. (Cider may be furnished—not spirituous liquors.) The Court per- 
mit cider to be furnished to a jury, but not spirituous liquors. {b. 
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5. (Ground to impeach a verdict.) If the jury being questioned by 
the Court as to the principles upon which they proceeded in finding 
their verdict, state a fact which is irrelevant to the inquiries put to 
them, the Court is not bound toreceive it, and their answers are not 
competent evidence for the purpose of impeaching the verdict on 
the ground of their misconduct. Dorr v. Fenno, 12 Pick. 521. 


6. (The same.) Ifthe jury, in order to ascertain the damages, agree 
that each juror shall set down the sum which he thinks the plaintiff 
ought to recover, and dividing the aggregate by twelve, they return 
the quotient as their verdict, this is not a ground for impeaching the 
verdict, provided there was no previous agreement to be bound by 
such result. Jb. 


~! 


. (Separation of.) A jury should not be suffered, whilst charged 
with the trial of a cause, to disperse, aud intermix with the parties, 
or their friends, if it be practicable to prevent it: but if the protrac- 
ted duration of the trial, or any other circumstance, renders it ne- 
cessary, in the opinion of the presiding judge, that there should 
be a recess, it is within his sound discretion to adjourn the cause 
from day to day, during the progress of the trial, and to permit the 
jury to separate in the interval, even in the case of an indictment 
for a capital felony. State v. Anderson, 2 Bailey, 565. 


LANDLORD AND TENANT. 

1. (Action of debt by assignee of lessor against assignee of lessee.) An 
action of debt for rent reserved by an indenture of lease, may be 
maintained by the assignee of the lessor against the assignee of the 
lessee ; and evidence to show that the annual value of the leased 
premises is less than the rent reserved, is inadmissible. Howland 


v. Coffin, 12 Pick. 125. 


2. (Taxes.) In 1780, R. demised to L. a tract of land for ninety-nine 
years, at a certain annual rent, and covenanted to renew the lease 
upon the payment of a year’s rent, as a fine for other ninety-nine 
years, to commence from the expiration of the first term, and also, 
that L. should quietly enjoy the premises upon payment of the rent. 
The lease reserved the usual right to re-enter for non-payment of 
rent, but contained no agreement in relation to the payment of 
taxes. In an action of covenant brought upon this lease in 1828, it 
was Held, that the taxes assessed upon, and chargeable against the 
demised premises, were due from, and payable by the lessee, or his 
assigns, and that he could not set-off a payment of taxes, against a 
claim for rent. Hughes v. Young, 5 Gill & Johnson, 67. 
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LARCENY. 

(Of growing corn in S. Carolina.) Under the contract of 1826, grow- 
ing in a field is the subject of larceny, although not previously 
severed from the soil. State v. Stephenson, 2 Bailey, 334. 

LEGACY. 

When payable.) A legacy to a child vested, but not charged on 
land, and payable with interest, by the terms of the will, at twenty- 
one, shall nevertheless be paid presently at the death of the child, 
should that event happen before the time of payment originally 
appointed. But where it is presumed from the circumstances and 
the condition of the estate, that the postponement was intended fv: 
the benefit of others, the time of payment will not be hastened by 
the death of the legatee. Nor will the payment be hastened by his 
death in any case when the legacy is charged upon land. Jacobs 
v. Bull, 1 Watts, 370. 

LEVY. 

(Property of sheriff in goods levied on.) A levy on the goods of the 
defendant in an execution vests only a qualified property in the 
sheriff. The general right of property remains in the defendant, 
and a sale made by him, to be effectuated on the remova! of the 
sheriff’s right of property, is valid; and will be binding on the pur- 
chaser, although the mode of completing the contract is by purchase 
at the sheriff’s sale, and delivery of the sheriff’s title. Bates v. 
Moore, 2 Bailey, 614. 

LICENSE. 

1. (General parol license.) A general parol license by the owner of 
land, to cut and carry away wood growing thereon, (if available at 
all,) must be acted on within a reasonable time, and must be con- 
sidered as applying to the wood as substantially in the state of 
growth in which it is at the time of giving the license. Gilmore v. 
Wilbur, 12 Pick. 120. 

‘2. ( Retrospective.) The grant of a license to retail spirituous liquors 
from a day past, is a release of the penalties for retailing without 
license subsequent to that day, although prior to the taking out of 
the license. City Council v. Corleis, 2 Bailey, 186. 

LIEN. 

1. (By judgment.) An execution issued and levied upon land pre- 
serves the lien of the judgment as to the land levied only; if no 
scire facias be issued within five years, the lien as to all other lands 
is gone. Lrown v. Campbell, 1 Watts, 41. 

2. (Same.) A confession of judgment, ‘sum to be liquidated by at- 
torney,’ operates as a lien upon the defendant’s real estate, although 
not afterwards liquidated. Commonwealth vy. Baldwin, 1 Watts, 54. 
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A judgment in the name of the treasurer, for the use of the com- 
monwealth, is substantially a judgment of the commonwealth, so as 
to exempt it from the operation of a statute, limiting the period for 
which a judgment shall continue a lien. Jb. 

The lien of a judgment in favor of the commonwealth is not lost 
by lapse of time. Jb, 


3. (By levy of treasurer’s warrant.) A lien is a necessary and inse- 
parable incident of seizure in execution by the principles of the 
common law. A treasurer’s warrant, therefore, against a delinquent 
collector of taxes, levied on his real estate, creates a lien thereon, 
which will have priority to subsequently entered judgments, and a 
sale of the estate upon such proceeding will vest in the purchaser 
a good title. Stauffer v. The Commissioners, 1 Watts, 300. 


4. (By judgment.) A judgment against the husband of an heir at law 
is a lien against his life estate; and upon a sale made by the admin 
istrator of the ancestor of the whole estate, by virtue of the intestate 
laws, such judgment creditor is entitled to be paid the amount of 
his judgment, when the proceeds due and payable to such husband 
are sufficient for that purpose. Beard v. Deiiz, 1 Watts, 309. 

LIMITATION. 

1. (New Promise.) There must be an acknowledgment of an ezist- 
ing debt within six years, to prevent the operation of the statute 
of limitations. Lyon v. Marclay, 1 Watts, 271. 


2. (Trust.) Cases of trust, not to be reached or affected in equity by 
the statute of limitations, are those technical and continuing trusts, 
which are not at all cognizable at law, but fall within the proper, 
peculiar, and exclusive jurisdiction of courts of equity: it must be 
a direct trust, belonging exclusively to the jurisdiction of a court 
of equity, and the question must arise between the trustee and 
cestui que trust. Ib. 

3. (Secret fraud.) Against a right of action, dependent on the exis- 
tence of a secret fraud, the statute of limitations runs but from the 
period of discovery. Pennock v. Freeman, 1 Watts, 401. 


4. (Presumption of grant or satisfaction.) The presumption of law 
that a debt has been paid, or a right of way has been granted, or a 
bond or mortgage or legacy has been satisfied, are those deductions 
from the existence of a fact, to which a legal effect is attached be- 
yond their nature and operation. They are either conclusive, and 
may be made by the court, or inconclusive and can only be found by 
a jury. It is not so much a presumption that the money has been 
paid, or a right of way granted, as it is the substitution of an arti- 
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ficial rule in the place of evidence or belief, after a delay which 
may have been destructive of the evidence on which a belief might 
be justly founded. Summerville v. Holliday, 1 Watts, 507. 

LIMITATION OF ACTIONS. 

(New promise.) In an action of assumpsit, under the plea of limi- 
tations, the plaintiff proved, that the defendant, an administrator, in 
answer toa demand for payment, said, ‘he thought the debt had 
been paid, and he thought he could produce the receipts; if he 
could not produce the receipts, and it was correct, it should be 
paid.’ Held, that it was imcumbent on the plaintiff to prove the 
debt before he could avail himself of the promise. Kent v. Wil- 
kinson, 5 Gill & Johnson, 497. 

LIMITATION OF ESTATES. 

(After fee simple conditional.) A remainder cannot be limited upon 
a fee simple conditional at common law; and all devises over, 
limited to take effect upon the natural efflux or determination of 
that estate, are void, as executory devises, for remoteness. For 
this reason, wherever there are devises over, a fee simple condi- 
tional at common law will not be implied, if the will is susceptible 
of any other construction, which will effectuate the intention of the 
testator. Bedon v. Bedon, 2 Bailey, 231. 

LIMITATIONS, STATUTE OF. 

1. (When it begins to run.) Where parties have accommodated a 
previously existing controversy, and one of them has given the 
other his notes for a balance admitted to be due, he cannot after- 
wards, upon payment of the notes, maintain an action for money 
had and received, on an alleged fraud in making the settlement: 
His remedy is by action of deceit; and the statute of limitations 
runs against it from the date of the settlement, and not the pay- 
ment of the notes. Motley v. Montgomery, 2 Bailey, 11. 

2. (Runs from demand.) Where a demand on the defendant, or other 
collateral thing, is requisite to give the plaintiff a right of action, 
the statute of limitations does not commence to run until demand 
made, or thing done. Wright v. Hamilton, 2 Bailey, 51. 


3. (On judgment of court, not of record.) A judgment in the Court 
of a justice for the trial of causes small and mean is within the op- 
eration of the statute of limitations. It is not matter of record. 
Griffin v. Heaton, 2 Bailey, 58. 


4. (New promise.) An express promise by defendant, to pay when 
he had collected money which was due to him, is sufficient to revive 
a debt already barred by the statute of limitations; and an action 
on the promise lies presently. Grist v. Newman, 2 Bailey, 92. 
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5. (Depends on the lex fori.) The limitation of actions is of the lex fori, 
not of the lex loci contractus: and therefore, to an action in the 
courts of S. Carolina, on a contract made in another State, the sta- 
tute of limitations of S. Carolina is a bar, although the action would 
nct be barred by the statute of limitations of the State in which the 
contract was made. Levy v. Boas, 2 Bailey, 217. 


(Acknowledgement.) A slight acknowledgement will arrest the 
operation of the statute of limitations, where the statutory bar is 
not complete ; but to revive a debt already barred, there must be 
either an express promise to pay, or an unequivocal admission, that 
the debt is still due and payable, unaccompanied by any expression. 
declaration, or qualification, indicative of an intention not to pay.— 


Young v. Monpoey, 2 Bailey, 278. 


ras) 


7. (Same.) The defendant was indorser of a promissory note, and 
payment being demanded of him, after it was barred by the statute 
of limitations, he replied, that he had not been served with notice of 
protest, and, therefore, had nothing to do with it; but if he had been 
legally notified, he would have paid it long ago. Held insufficient to 
revive the debt; and that proof that there had been regular demand 
and notice to fix the liability of the defendant as indorser, made no 
difference. Jb. 


8. (Same.) An offer to pay a very inconsiderable portion of a debt 
barred by the statute of limitations, in order to get the evidence of 
the debt out of the hands of the creditor, with no distinct admission 
by the debtor of his liability for the whole, or any part, and no ex- 
press promise to pay, is insufficient to remove the bar of the sta- 
tute, or revive the debt. Cohen & .Veshit v. Aubin, 2 Bailey, 233. 

9. (Declarations to third persons.) By an intestate, in his life time, that 
he intended to remunerate the plaintiff for certain services by a 
legacy, are not sufficient to revive the legal demand for those 
services, after it had been barred by the statute of limitations. 
Trammel v. Salmon, 2 Bailey, 308. 


10. (Promise not to plead statute.) A promise not to plead the sta- 
tute of limitations, made after the debt was actually barred, is suffi- 
cient to take the case out of the statute, although it indicate an in- 
tention to resist payment on other grounds; and may, it seems, be 
given in evidence in an action for the original debt, under a gen- 
eral replication that the action did accrue within four years. Lowry 
v. Dubose, 2 Bailey, 425. 


11. (When it begins to run.) The vendor of a slave promised to return 
the purchase money, if the purchaser should discover, that the ven- 
dor knew the slave to be unsound, at the time of the sale. Held, 
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that the statute of limitations commenced to run from the time of 
the promise, and not from the time of the alleged discovery of the 
vendor’s knowledge of the unsoundness. Motley v. Montgomery, 
2 Bailey, 544. 


12. (Same.) Against a promise to pay upon a contingency, which 


does not suspend the right of action, the statute of limitations runs 
from the making of the promise, and not from the happening of the 
contingency. Ibid. 


13. (Where it begins to run against administration.) Against the right 


of action for goods of an intestate, of which he died in the actual 
possession, the statute of limitations will not commence to run, 
until administration of his estate has been granted: nor will it vary 
the rule, that the administrator had intermeddled with other goods 
of the intestate, previous to the grant of administration. The grant 
of the administration legalizes, by relation, the acts for which the 
administrator was chargeable as executor de son tort; aud he can- 
not avoid any act for which he was liable in that character: but his 
rights, as a lawful administrator, are not otherwise affected by his 
previous intermeddling. Witt v. Elmore, 2 Bailey, 595. 


MALICIOUS PROSECUTION. 
1. (Presumed knowledge of the law.) In an action for a malicious pros- 


w 


ecution, viz. replevin brought by one claiming to own part of a ship 
against the owner of the other part, the jury were instructed, on the 
subject of probable cause, that the legal presumption that every 
one knows the law, was applicable to the case before them, and that 
the plaintiff in replevin must be presumed to have known that an 
action of replevin would not lie, unless he could show the contrary ; 
and it was held, that the instruction was correct. Wills v. .Voyes, 
12 Pick. 324. 


. (What is malice.) In the same action, the jury were instructed, 


that to do a wrong or unlawful act, knowing it to be such, constitu- 
ted malice, and that the plaintiff in replevin could not justify doing 
a wrong or unlawful act, knowing it to be such, upon the ground 
that he did it to obtain a lawful end; and it was held, that this in- 
struction was correct. Jb. 


MILL. 
1. (Remedy where lands are flowed by an artificial stream.) The stat- 


utes for the regulating of mills were designed to provide for the 
most beneficial occupation and enjoyment of natural streams and 
water-courses, but do not authorize the mill owner to make a canal 
or artificial stream in such a manner as to lead the water into the 
lands of another person; the remedy, therefore, of the party whose 
VOL, XIV.—=-NO. X XVII. 16 
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2. 


land is flowed by such artificial stream, is by an action at common 
law. Fiske v. Framingham Manufacturing Co. 12 Pick. 68. 


(Where case and not trespass is the proper remedy.) Where the act 
complained of is not a direct injury to the plaintiff’s land, but the 
opening of a sluice on land upon which the mill-owner has a right 
to enter,in consequence of which the plaintiff’s land is flowed, i 
seems that case and not trespass is the proper form of action. Jb. 


MISTAKE. 


1. 


oO 


(Of law.) A mistake of law is a ground of relief from the obliga- 
tions of a contract, by which one party acquired nothing, and the 
other neither parted with any right, nor suffered any loss, and which 
ex equo et bono ought not to be binding ; and it makes no difference, 
that the parties were fully and correctly informed as to the facts, 
and the mistake as to the law was reciprocal. But there must be 
evidence of a palpable mistake, and not mere ignorance of the law; 
nor will the contract be set aside, if it appear to have been the com- 
promise of a doubtful right, or to have been entered into, by the 
party seeking to be relieved, as a speculating bargain. Lawrence 
v. Beaubien, 2 Bailey, 623. 


. (Same.) The maxim, ignorantia juris non excusat, applies, in civil 


cases, only where redress is sought for a wrong done, or a right 


withheld. Ibid. 


MORTGAGE. 


1. 


(Aid of court of equity refused to enable a party to redeem.) Where 
the plaintiff, being the owner of a right in equity to redeem land 
under mortgage, encouraged the defendant to purchase the mort- 
gage, saying that the land was not worth more than the sum due on 
the mortgage, and that he would never redeem, and thereupon the 
defendant purchased the mortgage, and made expensive improve- 
ments on the land, it was held, that the plaintiff was not entitled to 
the aid of a court of equity to enable him to redeem. Fay v. Valen- 
tine, 12 Pick. 40. 

(Release.) A formal release of one of several tracts of land from 
the lien of a mortgage, will not discharge the other lands from the 
incumbrance. Culp vy. Fisher, 1 Watts, 494. 


MORTGAGE—MORTGAGOR AND MORTGAGEE. 
1. (Tacking other demands.) A mortgagor who goes into Chancery 


2. 


to redeem will only be permitted to do so, upon the payment of the 
mortgage, and all other debts due from him to the mortgagee. 
Lee and wife and Jordon y. Stone and M’ Williams, 5 Gill & John- 


son, I. 


(Same.) But if a mortgagee seeks a foreclosure in Chancery, the 
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mortgagor will be permitted to redeem upon payment of the mort- 
gage debt only; and if a subsequent mortgagee, a judgment credi- 
tor files a bill to redeem, he will be permitted to do so upon pay~ 
ment of the mortgage debt alone. Jb. 


od 


(Absolute conveyance and defeasance.) An instrument or defeasance 
executed by the grantee, at the time of the execution of an absolute 
conveyance to him, for reconveyance to the grantor on his paying 
a sum of money, may constitute the transaction a mortgage; but 
such an instrument does not always operate that effect. Hicks v. 
Hicks and Norris, 5 Gill & Johnson, 75. 


4. (Same.) The character of the transaction must in every case de- 
pend on the inquiry, whether the contract is a security for the re- 
payment of money. If it is, the parties are in the relation of mort- 
gagor and mortgagee. If it is not, the transaction must take the 
stamp of a conditional sale. Jb. 

MORTMAIN. 

(or Pennsylvania.) The statutes of mortmain have been extended 
to this state so far as they prohibit dedications of property to super- 
stitious uses, and grants to corporations without a statutory license. 

' Methodist Church vy. Remington, 1 Watts, 218. 

NE EXEAT REGNO. 

(Surety on bond.) Where the defendant in the writ of ne ereat has 
been proceeded against and committed to jail for not complying 
with a final decree of the court in the cause, and afterwards escapes 
from custody, his securities upon the ne ereat bond are not respon- 
sible, and the court as respects them may order the bond to be can- 
celled. Johnson v. Clendenin & Way, 5 Gill & Johnson, 463. 

NEW TRIAL. 

1. (Inquiry whether jury misunderstood the instructions of the court.) 
Where the jury have been correctly instructed by the court and 
have returned a verdict, the inquiry is not to be made, as a ground 
for a new trial, whether they did not misunderstand the instruc- 
tions. Lathrop v. Sharon, 12 Pick. 172. 

2. (To determine a particular fact.) A new trial may be granted in 
order to determine a particular point, or to correct a particular error 


in the former trial, without opening the whole case. Winn v. Co- 
lumbian Ins. Co. 12 Pick. 279. 


3. (Where damages are improperly reduced by the jury.) If it were le- 
gally proved that the jury had reduced the damages below twenty 
dollars, contrary to the evidence, in order to prevent the plaintiff 
from recovering full costs, the court would not sustain the verdict ; 
but where other and legal reasons may be supposed to have influ- 
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enced their decision, the court will not impute to them an improper 
motive. Brewer v. Tyringham, 12 Pick. 547. 

4, (Verdict by chalking.) The Court will not consider a motion for a 
new trial, grounded upon affidavits, that the jury had settled the 
amount of damages, in an action for a tort, by striking an average 
of the several sums suggested by each juror. To entertain such a 
motion would lead to the assumption of a power to inquire into the 
process of reasoning, by which the jury arrived at their verdict, and 
violate the discretion confided to juries by the Law and the Consti- 
tution. The Court will not take cognizance of what transpires in 
the jury-room, with a view to control the verdict, unless the jury 
have been guilty of misconduct so gross, and violations of law so 
obviously manifest, as to subject them to the animadversions of the 
Court. Sheppard v. Lark, 2 Bailey, 576. 

5. (Instruction on weight of evidence.) The admission of irrelevant 
testimony by the circuit court is no cause for a new trial, unless it 
appears to have done an injury to the party. Boyd v. Boyd, | 
Watts, 365. 

NUISANCE. 

(Validity of police regulations.) Police regulations to direct the use 
of private property so as to prevent its being pernicious to the 
citizens at large, are not void, although they may in some measure 
interfere with private rights without providing for compensation. 
Baker vy. Boston, 12 Pick. 184. 

OFFICE. 


1. (Trial of titte to.) Mandamus, or information in nature of quo war- 
ranto, will not lie to try the title to a public employment held at the 
will of the Executive, or other public functionary. State v. Champ- 
lin, 2 Bailey, 220. 

2. (Same.) The legislature alone can create a public office. Nor will 
the recognition by the legislature of an employment established by 
the executive, with annual appropriations for its support for a series 
of years, but without annexing any certain tenure to the employ- 
ment itself, or otherwise changing its original character, constitute 
such employment an office, in the legal meaning of the term. /bid. 

3. (Same.) To constitute an office for which mandamus, or informa- 
tion in the nature of quo warranto, will lie, it seems, that the tenure 
must be certain. Ibid. 

PARDON. 

(Conditional.) The Governor may annex, to a pardon, a condition, 
that the offender shall submit to a specific punishment, and then 
leave the State, never to return: and the infliction of the punish- 
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ment specified will not dispense with the performance of the other 
part of the condition; but on the offender’s failing to perform it 
within a reasonable time, the pardon is forfeited, and execution of 
the original sentence will be enforced by the Court of Sessions. 
State v. Addington, 2 Bailey, 516. 

PARENT AND CHILD. 

(Right of action in name of the child.) If a parent contract for the 
services of his child, during his minority, in consideration of a re- 
muneration to be bestowed on the latter, the contract is valid, and 
will enure to the benefit of the child, who may maintain an action 
for a breach of it, in his own name. Eubanks v. Peak, 2 Bailey, 497. 

PARTITION. 

(Contingent remainder.) One seised in fee of an undivided part ef 
certain real estate, and for life of the residue, cannot have partition 
as between himself and those having a contingent remainder in such 
residue. Hodgkinson, Petitioner, 12 Pick. 374. 

PARTNER. 

1. (The scope of the authority of a member of the firm.) Where a mem- 
ber of a partnership for a particular business does an act on account 
of the firm, primd facie not within the scope of its authority, evi- 
dence is admissible to show, that in the exercise of good faith and 
reasonable discretion, he was warranted in so doing by the course 
pursued by the firm in the management of their business, and that 
so the other partners were responsible for his act. Woodward v. 
Winship, 12 Pick. 430. 

2. (The same.) W.and B. were partners in the manufacture of soap 
and candles, doing business in the name of W. who was the acting 
partner. For several years W. exported to a foreign market for 
sale, large quantities of soap and candles, and received in return 
articles of foreign growth, which were sold by B. and the proceeds 
paid over to W., who passed the same to the credit of the firm. On 
one occasion W. shipped to a foreign port all the soap and candles ° 
on hand, and for this purpose chartered a schooner, and in order to 
complete the cargo he purchased pork and flour, for which he gave 
a note signed in his name. In an action upon this note against the 
partners, the jury were instructed, that primd facie this purchase 
was not within the scope of the partnership business; but that if 
they should find that the exportation of soap and candles was with- 
in the scope of the partnership business, and that W. chartered the 
schooner on account of the firm and for their use and benefit, to ex- 
port their manufactured products to a promising market, and that 
the purchase of the pork and flour was made in behalf of the firm 

16* 
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~ and to promote the principal object, the exportation of the soap and 


candles, and that W. acted bond fide and in the exercise of a reason- 
ble discretion,—then he might be considered as acting within the 
scope of his authority, and the note would bind the firm. It was 
held, that the defendants could not object to this instruction. Jb. 


PARTNER AND PATNERSHIP. 


1. 


2. 


3. 


qr 


(Admissions by partner who has sold his share.) Where O. and P. 
were partners in trade, and upon the dissolution, P. assigned for 
value, all his interest in the partnership to O., a court of law will not 
permit P. by his mere declaration made after such assignment to 
defeat an action brought in their joint names. Owings & Piet v. 
Low, 5 Gill & Johnson, 134. 


(Discharge of retiring partner by a creditor.) A retiring partner 
may be discharged from the debts of the partnership, by the accept- 
ance by the creditor of new notes of the other partners, as renewals 
of the notes first given, provided the creditor agreed to discharge 
him by the acceptance of such new notes; which is a question for 
the jury—but where the new notes corresponded entirely with those 
first given, as where they were all signed by I. as agent, and the 
creditor was ignorant of any change in the partnership, no agree- 
ment to discharge can be inferred. Bernard v. Torrance, 5 Gill 
& Johnson, 383. 


(Notice of dissolution.) Where a retiring partner does not give 
notice of his withdrawal, he remains responsible to those who knew 
he had been a partner, who are ignorant of his withdrawal, and give 
credit to those who afterwards carry on business in the partnership 
name. Ib. 


. (Evidence of partnership.) Evidence that it was not generally, 


known in the place where a certain partnership was carried on that 
T. was a partner, is admissible to the jury, where the inquiry is, 
whether the plaintiff knew that the defendant was a partner in or- 
der to make him liable. Genera! evidence that he was known as a 
partner, is also admissible under such circumstances. Jb. 


. (Bond by one partner.) One partner cannot bind another by his 


bond sealed in the name of the firm, to perform an award, though the 
bond is binding upon the party who seals it, and may be declared up- 
on accordingly. .&rmstrong v. Robinson, 5 Gill & Johnson, 412. 


PAYMENT. 
(By note.) Taking the note of the debtor for a pre-existing debt 


is not a payment of the latter, unless there be a special agreement, 
that it shall be thereby extinguished, or unless the creditor parts 
with the note. Chastain v. Johnson, 2 Bailey, 574. 
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PERSONS OF COLOR. 

1. (Not witnesses.) A free person of color is not a competent witness, 
in any case, in the Courts of Record of this State, although both 
the parties to the suit are of the same class with himself: nor can 
book entries made by a free negro, be received in evidence, on the 
oath of a white person to his hand-writing. The principal evidence 
being excluded, that which is secondary is inadmissible. Groning 
v. Devana, 2 Bailey, 192. 


2. (Mulatto defined.) The definition of the term mulatto, as under- 
stood in this State, seems to be vague, signifying, generally, a per- 
son of mixed white, or European, and negro descent, in whatever 
proportions the blood of the two races may be mingled in the indi- 
vidual: but it is not invariably applicable to every admixture of tiie 
African blood with the European; nor is one, bearing all the fea- 
tures of a white, to be ranked with the degraded class, designated 
by the laws of this State persons of color, because of some remote 
taint of the negro race. The line of distinction is not, however, 
ascertained by any rule of law. A mere predominance of the blood 
of the white race is, certainly, not sufficient to rescue the individual 
from the degraded class; and a quadroon, or the descendant of a 
white and a person of an equal mixture of the African and Euro- 
pean blood, is also to be regarded as a mulatto: but juries would, 
perhaps, be justified in holding a person to be white, in whom the 
admixture of African blood did not exceed the proportion of one- 
eighth. But it is in all cases a question proper for a jury; to be de- 
termined by them upon the evidence of features and complexion, 
afforded by inspection; the evidence of reputation as to parentage ; 
and evidence of the rank and station in society occupied by the 
party. The only rule, which can be laid down by the Courts, is, 
that where there is a distinct and visible admixture of negro blood, 
the individual is to be denominated a mulatto, or person of color. 
State v. Davis and Hanna, 2 Bailey, 558. 

PLEADING. 

1. (Allegation of special damage.) In an action of the case for an in- 
jury caused by a public nuisance, it is not a sufficient allegation of 
special damage, to aver that by reason of the nuisance, the tenant 
of the plaintiff’s messuage refuses to pay his accustomed rent, for 
the tenant is liable to pay the rent, so long as he occupies, and can 
claim no reduction on account of any unfawful obstruction caused 
by athird party. Baker v. Boston, 12 Pick. 184. 


2. (Special plea in bar.) Such a state of facts may be set forth in a 
special plea as may be a sufficient bar to the action, although the 
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w 


or 


7. 


8. 


plea may be incapable of being designated by any technical name 
known in the law. Bonaffe v. Woodberry, 12 Pick. 456. 


. (Non est factum supersedes an objection on account of variance.) 


If the declaration upon a written instrument, sets out only a portion 
of it, and the defendant, upon oyer, sets it out in full, and pleads 
non est factum, instead of demurring, he cannot object that there is 
a variance, for by such plea he only puts in issue the execution of 
the instrument. Dorr v. Fenno, 12 Pick. 521. 


- (Double damage.) In an action on St. 1786, c. 81, § 7, to recover 


double damages for an injury occasioned by a defect in a highway: 
it is not necessary for the plaintiff to allege, in his declaration, that 
he is entitled to double damages. Clark v. Worthington, 12 Pick 
571. 

(Declarations for interest.) Interest is not recoverable on the com- 
mon count for goods sold and delivered. The agreement to pay 
interest, or circumstances from which such an agreement may be 
implied, must be set out in the declaration; and the absence of a 
count, setting forth such agreement, express or. implied, is not sup- 
plied by a charge for interest in the bill of particulars. Schermer- 
horn v. Perman, 2 Bailey, 173. 


. (Count on promise to intestate and to administrator.; A count on 


promises to the plaintiff as administrator, may be joined with a count 
on promises to his intestate, if the debt, or duty, on which the prom- 
ise is founded, were in right of the intestate, and arose without the 
act or consent of the administrator. Sebring v. Keith, 192. 


(Mune pro tunc.) The court may, at any time, to prevent injustice, 
or for special reasons, permit a plea to be put in nune pro tune ; and 
a plea puis darrein con'inuance, although a continuance has inter- 
vened. Lyon v. Marclay, 1 Watts, 271. 

(Same.) A plea puis darrein continuance waives all former pleas 
Ibid. 


PLEAS AND PLEADINGS. 


1. 


(Declaration refers to writ.) The executors of W. obtained a judg- 
ment against K., from which he appealed, and gave a bond with S. 
as his surety. This judgment being affirmed, a suit was afterwards 
brought upon the appeal bond, against K.andS. The writ in the 
latter case was in the delinet only, and the plaintiffs therein were 
styled ‘executors of the testament and last will of W., deceased.’ 
In the declaration which recited the writ, the plaintiffs without 
being named, were styled throughout, ‘the said plaintiffs.’ In the 
replication assigning breaches, the plaintiffs styled themselves exe- 
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2. 


3. 


a 


- 


~} 


6. 


cutors, &c. To the replication there was a rejoinder, and to that, 
a general demurrer by the plaintiffs. Held, that the words, ‘the 
said plaintiffs, in the declaration, must be understood as having 
reference to the plaintiffs as described in the writ, and that the con- 
tract sued on, being one on which the plaintiffs could maintain an 
action in their representative characters, there was no error in the 
pleadings. Sasscer v. Walker’s Ex’rs. 5 Gill & Johnson, 102. 


(Description of plaintiffs as executor.) Where a plaintiff sues upon 
a contract on which he can only maintain an action in his individual 
right, if he is described with the addition of executor in the writ, 


&c., this may be treated as a superfluous description, and not irre- 
gular, the demand being the same. Jb. 


(Election to sue as executor or in private right.) Wherever the 
money recovered would be assets in the hands of an executor, 
plaintiff, he may sue in his representative character, though from 
the form of the contract he might also sue in his own right. 1b. 
(Description of persons.) Where a bond was payable to R. & Co. 
a declaration stating, that A. acknowledged himself to be held and 
firmly bound unto T. R. & R. R., by the name and style of R. & 
Co. is sufficient, and this is no varlauce. .rmetrong v. Robinson, 
5 Gill & Johnson, 412. 


. (Non-joinder.) In actions upon the contract, where all the parties 


do not join as plaintiffs, the defendant may avail himself of the non- 
joinder upon proof at the trial, or he may plead such matter in 
abatement, or if it appears on the record by the pleadings, he may 
take advantage of it by demurrer. Jb. 


(Same.) Ina suit on a bond signed A, & Co. the writ and declara- 
tion were against A. only; the court will not upon general demur- 
rer assume, that there was any other living person jointly bound 


with A. at the time the suit was brought, nor that A. was not A. & 
Co. Ib. 


. (Declaration according to legal effect.) In declaring on a bond it is 


not necessary to set it out in hee verba, but it is sufficient if it is 
stated according to its true legal effect and operation. Ib. 


. (Joinder of demands as executor and in prwate right.) A plaintiff at 


law cannot unite in his declaration, counts against the defendant, 
in the character of executor, with counts against him individually, 
and if this is done under our practice, the defendant may move the 
court at the trial, to instruct the jury that the plaintiff cannot re- 
cover in that state of the pleadings, because of the misjoinder of 


actions. Grahame & Parran v. Harris, Parran, & Co, 5 Gill & 
Johnson, 489. 
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9. (Profert.) In an action of debt on a bond, where the original bond 
is filed with the clerk of the court, and there to remain and become 
a public record, as in the case of a trustee’s bond, given in pursu- 
ance of a decree of a court of equity, the plaintiff is not in legal 
contemplation in the possession of the original bond, nor required 
to make a profert of it. Butler and Belt v. the State, use of Contee 
and Bowie, 5 Gill & Johnson, 511. 

PLEDGE. 

1. (Lien of pledgee.) Where certain manufacturers of cloth agreed to 
give to the defendant, one of their creditors, security for his de- 
mand, and for that purpose authorized one of their workmen to se- 
lect and hold a certain number of pieces of cloth for the use of the 
defendant, some weeks afterwards this workmen, at the requisition 
of the defendant, selected the pieces and removed them to another 
room in the factory, where he worked, and gave notice thereof to 
one of the manufactures and to his own attendants, it was held, that 
the defendant had acquired a lieu which was valid against an at- 
tachment subsequently made on the same goods by another creditor 
of the manufacturers. Sumner v. Hamlet, 12 Pick. 76. 

2. ( What custody sufficient for the lien.) In order to maintain such lien, 
it is not necessary that the goods should be removed from the prem- 
ises of the manufacturers ; it is sufficient that they are so far in the 
custody of the special bailee, as that he can at all times have the 
legal custody of them, and give notice of the lien to any purchaser 
or attaching creditor, and remove the goods if such removal should 
be necessary for the safety of his principal. Jb. 


PLENE ADMINISTRAVIT. 

(‘In this State,’ not good.) Plea by an administrator, that he had 
fully administered all the goods of his intestate, which had come to 
his hands in this State, held, bad on demurrer: an executor or ad- 
ministrator is chargeable with assets received by him in any part 
of the world. It is a different question, whether, if he administer in 
another State, and by virtue of that administration receive assets 
there, he can be charged with them here. Conover & Co. v. Chap- 
man, 2 Bailey, 436. 

PRACTICE. 

1. (Account annered.) In an action upon an account annexed to the 
writ, one item in the account was a charge of the’excess of expenses 
on certain goods ofthe defendant sold by the plaintiff as factor, over 
and above the proceeds of the sale. At the trial the plaintiff was 
permitted to strike this item out of the account, although the defend- 
ant objected, and the defendant was not permitted to avail himself 
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of the credit given him in the plaintiff’s account of sales, unless he 
would admit the correctness of the charges against him in the same 
account, some of which he contested. The defendant had not filed 
an account in set-off. It was held, that this course of proceedings 
was incorrect, as it would give the plaintiff the advantage of his 
charges without proving them, and would deprive the defendant of 
the benefit of a set-off; and it was ordered that the item struck out 
should be restored. Dodge v. Tileston, 12 Pick. 328. 


. (When too late to introduce testimony.) Where the plaintiff omits to 
produce evidence of a fact necessary to enable him to maintain his 
action, either through accident, or an impression that formal evi- 
dence of that fact was not essential, it is in the discretion of the 
Court to permit him to introduce it after he has closed his case, 
and even after nonsuit moved for, argued, and determined against 
him. Browning v. Huff, 2 Bailey, 175. 


. (Vonsuit.) The practice of ordering a nonsuit in invitum, for de- 
fect of evidence, is to be pursued with caution. If a plaintiff has 
any prima facie testimony, he has a right to the verdict of a jury 
upon it. Rogers v. Madden, 2 Bailey, 321. 

4. (Protection of equitable right.) Courts of common law have, to a 
limited extent, for purposes of justice, recognized the interests of 
the assignees of legal choses in action; and by a summary equitable 

jurisdiction, exerted on motion, they will protect those assignees 
against such acts or admissions of their assignors, as would operate 
in fraud of their rights. This protection is afforded, whether the 
defence arises upon plea, or appears upon evidence under the gen- 

eral issue. Owings & Piet v. Low, 5 Gill & Johnson, 134. 
(.Von-suit.) Where a jury has been sworn, the defendant cannot 
call upon the court to non pros the plaintiff’s suit without the plain- 
tiff’s consent. Grahame & Parran v. Harris, Parran & Co., 5 Gill 
& Johnson, 489. 

PRINCIPAL AND AGENT. 

1. (Evidence of factor’s negligence, will bar charges for commissions, &c.) 
In an action by a factor against his principal, to recover a general 
balance, the plaintiff's negligence in selling the defendant’s goods 
may be given in evidence in mitigation of damages, and to bar all 
charges for commissions, and all charges for interest, storage, &c. 
caused by the plaintiffs negligence. Dodge v. Tileston, 12 Pick. 328. 

2. (Retiring partner bound by proposal made by agent before dissolu- 

tion.) T. and B. were partners carrying on business in Baltimore, 
under the name of the Warren Factory. The business was con- 
ducted exclusively by a general agent for the partnership, who on 
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w 
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the 15th April, wrote to O. in New York, as follows: ‘at 18 cts. 
four months, you may forward 10,000 lbs. of gum, and if you accept 
this offer, let me know by return mail that I may regulate my 
foreign orders.’ On the 16th, T. retired from this partnership. 
Held, That the true construction of this offer is, that unless the 
agent received the notification of its acceptance by return mail, or 
by some other mode of conveyance equally as speedy, it was not to 
be considered as a binding offer; that if the offer in this respect 
was not complied with, T., the retiring partner, was not bound by it, 
and that this was a fact exclusively for the consideration of the jury. 
Bernard v. Torrance, 5 Gill & Johnson, 383. 


3. (Revocation of authority.) Where the proposal of an authorized 
agent to purchase merchandise is accepted, and substantially com- 
plied with by the vendor, his principal is bound, though between the 
offer and the acceptance, the principal revokes his authority; and 


this is so, whether the principal is know’ to the other party or not. 
Ib. 


4. (Acceptance of agent’s proposal.) Where an agent proposed to pur- 
chase 10,000 lbs. of gum, and directed the vendor to forward it to 
him, the fact that the vendor consigned the gum to his own corres- 
pondent, with directions to deliver it upon arrival, or that he shipped 
more gum than was ordered, which larger quantity was accepted 
on its arrival by the agent, who gave his note therefor, cannot be 
considered as making a new contract, as to the 10,000 lbs. between 
the agent and vendor at the time of its actual delivery, nor as a 
variation from the design of the original agreement. I). 

SALE. 

1. (Quality of goods objected to.) Upon a contract for the sale of goods 
at a stipulated price, if, on delivery, the purchaser object to the 
quality of the goods, he has no right to retain them at a redueed 
price, but the contract is at an end, and the vendor’s title continues 
unimpaired. Robson v. Jones, 2 Bailey, 4. 

2. (Damage for not taking goods.) Where a purchaser at a sheriff’s 
sale refuses to comply with the terms of sale, the sheriff may resell 
immediately, or at all events on the following day, and the first pur- 
chaser is liable for the damage occasioned by his default. Minter 
v. Dent, 2 Bailey, 291. 


SALES OF PERSONAL PROPERTY. 

1. (Implied warranty.) B. sold H. a quantity of tobacco, and delivered 
a bill of parcels, which described it as follows :—‘ 24 kegs of tobac- 
co, branded (Parkin) at four months, weighing, &c., at 134 cents. 
B. had received this tobacco for sale on commission—sold it, and 
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guarantied the sale to his principal. The purchase was made at the 
plaintiff’s counting room, where the tobacco was. It was branded, 
as stated in the bill of parcels, and not examined by either party 
prior to, or at the time of the sale. The price agreed for was a full 
price for a merchantable commodity ; and the brand in question was 
a favorite one, always considered remarkably fine, though it fluc- 
tuated in price from 8 to 134 cents per pound. The tobacco in part 
proved unsound, and none of it had been resold; the purchaser 
proposed to return that which was unmerchantable, and pay for the 
residue. In an action for the price, Held, that there was no im- 
plied warranty of quality in this contract; that in relation to the 
quality of the tobacco, nothing was stipulated; and that the terms 
on the part of the vendor were complied with by the delivery of the 
tobacco, branded in conformity with the bill of parcels. Hyatt v. 
Boyle, 5 Gill & Johnson, 110. 


2. (Same.) It is a general principle of the common law, that in sales 
of personal property, the seller is not answerable for any defects in 
the quality or condition of the article sold, without there is an ex- 
press warranty or fraud. Jb. 


3. (Same.) The exception to this rule, that where there is no oppor- 
tunity of inspection, the seller impliedly warrants the quality of the 
commodity sold, only applies to those cases, where the examination 
at the time of the sale is, morally speaking, impracticable ; as where 
goods are sold before their arrival or landing. The mere fact of 
the inspection being attended with inconvenience or labor, is not 
equivalent to its impracticability. Jb. 

4. (Same.) Where there is a warranty of quality in the sale of a 
chattel, and an offer to return the goods purchased in due time, 
if the warranty is violated, the purchaser, in an action against him 
for the price, may defeat the action, whether the vendor knew of 
the defect of quality or not; for the scienter in such case is imma- 
terial. Jb. 

SCIRE FACIAS. 

1. (Lies only against survivors.) Scire facias lies only against the sur- 
viving defendants, or the representatives of the last survivor: and 
it makes no difference, that the judgment had been rendered on a 
contract, which was joint and several ; since the plaintiff, by suing 
the defendant jointly, has elected to treat the contract as joint and 
not several. De La Howe v. Gibert, 2 Bailey, 306. 

2. (Iaen.) A scire facias which does not properly recite the original 
judgment, will not continue its lien, although after the five years 
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have elapsed the court permit the sctre facias to be amenced so as 
to recite it properly. 4rrison v. Commonwealth, 1 Watts, 374. 


SEAL. 

(Ribbon.) An horizontal slit in the parchment upon which a con- 
veyance is written, with a ribbon drawn through it opposite the 
names of the grantors and the justice before whom the acknowl- 
edgement was made, is not a sufficient seal to constitute a deed. 
Duncan v. Duncan, 1 Watts, 322. 

SHERIFF. 

(Escape from defect of prison.) The sheriff is responsible for the 
escape of a party arrested in a civil action, or committed for want 
of bail, though the public jail in which such party is confined is out 
of repair ;—he is bound by publie policy for the safe keeping of 
those whom the law entrusts to his care. Slemaker v. Marriott, 
5 Gill & Johnson, 406. 


SHIPPING. 

1. (When a voyage is ended,—Taability of the earnings of seamen to the 
trustee process.) A shiphaving sailed on a whaling voyage ‘ from New 
Bedford and back to New Bedford,’ on her return arrived at a bank 
without the harbor of New Bedford, but within the limits of the town 

‘ and port of New Bedford, where she grounded and where she re- 
mained, without casting anchor or furling her sails, for some hours, 
when she floated and was brought intothe harbor. It was held, that 
the voyage was not completed until the ship was brought into the 
harbor, and consequently that the earnings of a seaman on board 
were contingent, and therefore not attachable by the trustee pro- 

+ cess, while she remained without the harbor. Taber v. Nye, 12 
Pick. 105. 


2. (Where vessel was chartered to an infant.) In en action for not de- 
livering goods shipped on board a vessel which was chartered by 
parol to an infant, it was held, that the contract of charter was not 
void but voidable, and it not having been avoided by the infant, the 
shipper had no cause of action against the general owners. Thomp- 
son v. Hamilton, 12 Pick. 425. 


SLANDER. 

1. (Words spoken by one having a duty to perform.) Where wordsim- 
puting misconduct to another are spoken by one having a duty to 
perform, and in good faith, and in the belief that it comes within the 
discharge of that duty, an action cannot be maintained for the speak- 
ing of the words, without proof of express malice. Bradley v. Heath, 
12 Pick. 163. 
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2. (Words spoken in good faith.) So, where the words are spoken in 
good faith to those who have an interest in the communication and 
a right to know and act upon the facts stated. Jb. 

3. (The same.) Thus, where a selectman, acting in his official capaci- 
ty, at a town meeting, during an election, said in good faith and in 
the belief that the words were true, ‘the plaintiff has put in two 
votes,’ it was held, on both the grounds above stated, that an action 
of slander could not be maintained for the words so uttered. Ib. 


4. (Evidence under general issue.) It was also held, in an action against 
such selectman for speaking these words, that he might prove, under 
the general issue, the occasion of uttering the words, aad that the 
plaintiff’s own conduct was such as induced him to believe the im- 
putation was true. Jb. 


5. (What words amount to.) Words which convey a charge of stealing 
goods are actionable per se, although it appear, that they were 
spoken in reference to goods of an estate, of which the party charged 
was a distributee, and of which he subsequently obtained adminis- 
tration ; and it should be left to the jury to determine whether the 
words were to be understood as charging a felonious taking, or only 
an improper intermeddling with the estate. Hugley v. Hugley, 2 
Bailey, 592. 

6. (Declaration.) In an action of slander the declaration set out, that 
the defendant had charged the plaintiff with having had criminal 
connection with a woman, and the innuendo explained the words 
to mean, that the defendant had thereby charged the plaintiff with 
the crime of adultery ; a judgment for the plaintiff on this declara- 
tion was held to be good, although it was not alleged that the plain- 
tiff was a married man. Beirer v. Bushfield, 1 Watts, 23. 

SLAVE. 

1. (Derelict in S. Carolina.) If the owner, without a formal act of 
emancipation, permit his slave to go at large, and to exercise all the 
rights, and enjoy all the privileges of a free person of color, the 
slave becomes liable to seizure as a derelict, and the owner cannot 
maintain trover for him, without previously reclaiming him by seiz- 
ure and conversion under the act of 1800. Linam v. Johnson, 2 
Bailey, 137. 

2. (Indenture for service.) A citizen of the District of Columbia re- 
moved into Pennsylvania to reside, and brought with her a slave, 
who in consideration of manumission, with the consent of her moth- 
er, bound herself by, indenture to serve for seven years. Held: 
That such indenture, having been executed in Pennsylvania, is 
void, and the slave is entitled to herliberty. Commonwealth v. Cooks 
1 Watts, 155. 
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3. (Same.) An indentare executed in Pennsylvania, by a slave from 
the District of Columbia, by which he bound himself to serve for 
seven years in consideration of manumission, is void; although 
made in pursuance of a parol agreement entered into in the district 
of Columbia. Commonwealth v. Robinson, 1 Watts, 158. 

STATEMENT. 

1. (Date.) A statement in an action of assumpsit, which is defective 
for want of the date when the assumption was made, is cured by a 
verdict ; so also where the consideration for the assumption is not 
stated. Graff v. Graybill, 1 Watts, 428. 


. (Amount.) In an action of assumpsit, where the writ demanded a 
sum not exceeding 600 dollars, a verdict and judgment for 1300 
dollars, made up of a principal less than 600 dollars and interest, is 
good. Ib. 

3. (Amount.) Upon a statement in an action of assumpsit, claiming 
800 dollars, the plaintiff may recover 1300 dollars, if the cx>ess 
above the 800 dollars be made up of interest. bid. 

STATUTE. 

1. (Title resorted to.) The title of an act may be resorted to as well 

as the preamble, to aid the interpretation, even in the case of a 

penal statute. State v. Stephenson, 2 Bailey, 334. 


2. (Preamble.) The preamble of a statute may be resorted to, for the 
purpose of explaining an enacting clause of doubtful import ; but it 
can never control the plain and obvious meaning of the latter: nor 
ean general words in an enacting clause be restrained by a partic- 
ular recital in the preamble. Treasurers v. Lang, et al.,2 Bailey, 
430. 


3. (Repeal takes away remedy.) A statutory remedy is taken away by 
a repeal of the statute ; although the proceeding may have com- 
menced. Stoever v. Immell,258. Commonwealth v. Beatty, 1 Watts, 
382. 

STOPPAGE IN TRANSITU. 

(When this right is at an end.) Where goods sold, to be paid for on 
delivery, were put on board a vessel appointed by the vendee to re- 

~ ceive them, not for the purpose of transportation to him or to be de- 
livered for his use at a place designated by him, but to be shipped 
by such vessel, in his name, from his place of residence and busi- 
ness, to a third person, it was held, that the right to stop in transitu 
was at an end when the goods were put on board the vessel. Row- 
ley v. Bigelow, 12 Pick. 307. 


SURETY. 
1, (Name not in the bond.) Although the names of the sureties do not 


i) 
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appear in any part of the body of the bond, but a blank intended for 
them is left unfilled; yet if they signed, sealed, and delivered it as 
their bond, they are bound. Joyner v. Cooper, 2 Bailey, 199. 

2. (Judgment against principal.) A surety may look into the decree 
of the Court of Equity against his principal, to see if he has been 
charged solely in his fiduciary character ; but he cannot re-examine 
the merits of the decree in a Court of Law, or call in question the 
propriety of his principal having been charged in it, in his trust 
capacity. Ib. 

3. (Staying execution against principal.) A promise to stay execution 
against the principal debtor, on his confessing judgment for the 
debt, will not discharge the surety, unless it appear, that the agree- 
ment was binding in law on the creditor, and affected the liability 
of the principal on the original contract. Wayne v. Kirby, 2 Bailey, 
551. 

4. (Request to sue principal.) A surety is not discharged by the ne- 
glect, or refusal, of the creditor to sue the principal debtor, at the 
special request of the surety, although the principal were solvent at 
the time of the request, and became afterwards insolvent. Pickell 
v. Land, 2 Bailey, 608. 

5. ( Giving time to principal.) Where time is given by contract to a 
principal for the payment of a debt, without the consent of a surety, 
he will be discharged because he is only bound by the terms of his 
contract, and any variation of those terms, without his consent, 
will operate to discharge him. Clagett, et al. v. Salmon, 5 Gill & 
Johnson. -314. 

6. (Giving time to principal with reservation of remedy against surety.) 
A creditor may stipulate with his debtor, giving him time for the 
payment of his debts, and in the same contract declare, that such 
forbearance shall not affect the creditor’s rights against the debtor’s 
sureties. By the reservation of the remedy against the sureties in 
the contract for time, the debtor tacitly consents to forego and 
waive the benefit of such contract, in case the creditor should after- 
wards find it necessary to resort to the sureties for the full and 
complete extinguishment of his debt. Jb. 

7. (Request to sue principal.) The negleet of an obligee or payee to 
sue the principal when requested by the surety, will not discharge 
such surety from his obligation, unless the request be accompanied 
by an explicit declaration by the surety, that if suit be not brought 
he will consider himself discharged. Erie Bank v. Gibson, 1 Watts, 
143. 

17* 
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8. (Creditor not bound to resort to lien.) A creditor is not bound to 
resort to the principal for the collection of his debt, in the first in- 
stance ; nor is he bound to resort first to a lien which secures his 
debt, but he may sue and recover from a surety. Geddis v. Hawk, 
1 Watts, 280. 


TAX. 

1. (Where a person may be legally assessed.) A person liable to be 
taxed in one town for his poll and personal estate, cannot legally be 
assessed for the same in another town; and if so assessed, even 
with his own consent, still he cannot be compelled to pay the tax. 
Preston v. Boston, 12 Pick. 7. 


2. (Payment under duress.) If a person pays an illegal tax in order to 
prevent the issuing of a warrant of distress with which he is threat- 
ened, and which must issue of course unless the tax is paid, the pay- 
ment is to be deemed compulsory, and not voluntary. Jb. 


TOWN. 

(Authority to provide a public clock.) A town has authority to provide 
for the support of a public clock, and to assess the expenses thereof 
with the mhabitants of the town. Willard v. Newburyport, 12 Pick. 
227. 


TRESPASS. 

(By cestur que trust of a chattel.) The cestuy que trust of a chattel, 
having actual possession by bailment from the trustee, although the 
trust has not been determined by the delivery, may maintain tres- 
pass for taking the chattel out of his possession, against one who 
claims by a sale under execution against the trustee, for the indi- 
vidual debt of the latter, if the bailment were made before the levy 
of the execution; and may recover damages to the extent of his 
equitable interest. Jones v. M’Neil, 2 Bailey, 466. 

TRESPASS TO TRY TITLE. 

(Evidence pleating.) In trespass to try title, the defendant by a 
plea filed conformably to the rule of Court, set up a title in himself 
to the whole of the land claimed by the plaintiffs, as set out and 
described in their declaration; and at the trial he established his 
title to all the land, except one quarter of an aere, on which he had 
never trespassed, and to which he never pretended any claim: Held, 
that the plea of the defendant did not dispense with the necessity 
of proving a trespass on the soil of the plaintiffs before action 
brought. Underwood v. Sims, 2 Bailey, 81. 

TRUST. 

1. (Parol declarations of testator.) If a testator be induced to make e 
devise, by the promise of the devisee, that it should be applied to 
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the benefit of another, a trust is thereby created, which may be es- 
tablished, by”parol evidence ; and this is not contrary to the statute 
of wil: Hoge v. Hoge, 1 Watts, 163. 

2. (For religious society.) A trust in favor of an unincorporated re- 
ligious society is an available one, if the society be constituted en- 
tirely of members resident within the State. Methodist Church v. 
Remington, 1 W atts, 218. 

TRUSTEE. 

(Construction of a will.) Devise of a sum of money to two persons 
named, in trust, to be invested in safe and productive stock, the in- 
come thereof to be paid to the testator’s widow during her life, and 
after her death the fund to be transferred to certain public institu- 
tions ; and in case the trustees named or either of them should re- 
sign the trust, or die before having fully performed andexecutedthe ~ 
same, ‘the judge of probate, having jurisdiction of the will, shall 
forthwith appoint one or more trustee or trustees in place of such 
trustee or trustees so failing.’ The trustees named having accepted 
the trust, one of them died and the other afterwards resigned, before 
the trust had been fully performed. It was held, that the appoint- 
ment by the judge of probate, of one person as sole trustee, was not 
a compliance with the intent of the wil], but that two trustees should 
be appointed. Massachusetts General Hospital v. Amory. 12 Pick. 
445. 

TRUSTEE PROCESS. 

1. (Liability of assignee for lands and choses in action not collected be- 
fore service of process.) Where goods, lands and choses in action 
are assigned upon trust that the assignee shall convert the same into 
money and apply the money to the payment of such of the assign- 
or’s creditors as shall become parties to the assignment, the as- 
signee cannot be charged on a trustee process for the lands not sold 
and paid for, or the choses in action not collected, before the service 
of the process ; nor will the court compel him to apply first such land 
or choses in action to the payment of the creditors, parties to the 
assignment, in order to create a surplus of the goods to which the 
trustee process may attach. T'ucker v. Clisby and Trs., 12 Pick. 22. 


2. (The Same.) An assignee of property in trust to be sold for the 
payment of creditors of the assignor, is not chargeable in a process 
of foreign attachment, for the proceeds of real estate sold by him af- 
ter the service of the process but before he had filed his answer. 


Sanford v. Bliss and Tr., 12 Pick. 116. 


3. (When debtor is not chargeable as trustee.) If a debtor, at the re- 
quest of his creditor, in order to avoid being summoned and charged 
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on the trustee process, gives his own negotiable note to the creditor 
for the amount due, he will not be chargeable as the trustee of the 
creditor. Woodv. Bodwell, 12 Pick. 268. 


USURY. 

1. (Note void,—not a sale, but a loan.) Where the maker of a promis- 
sory note, which was indorsed for his accommodation by the payee, 
applied to the plaintiff, in the state of New York, to borrow money, 
and handed him the note and he discounted it, reserving more than 
the legal rate of interest in that State, it was held, that the transac- 
tion was not a sale but a loan, and that the note was void of usury, 
by the statute of that State in force in 1827, the time of the transac- 
tion. Vun Schaack v. Stafford, 12 Pick. 565. 


2. (Maker of note, when released, a competent witness to prove usury.) In 
an action by the plaintiff against the payee of the note, the maker, 
being released by the defendant, was held to be acompetent witness 
to prove the usury. J6. 

3. (Computation which is not usurious.) Taking interest for a portion 
of a year, computed on the principle that a year consists of 360 days, 
or 12 months of 30 days each, is not usurious, provided this principle 
is resorted to in good faith, as furnishing an easy and practicable 
mode of computation, and not asa cover for usury. Agricultural 
Bank v. Bissell, 12 Pick. 586. 


4. (Confession of judgment.) If the borrower, after a loan made, and 
without any previous agreement to do so, confess a judgment for 
money lent on usury, he is forever concluded: nor can the indorser 
of a note made in consideration of such judgment avoid his own lia- 
bility by reason of usury in the original loan. Fowler v. Henry, 2 
Bailey, 54. 


5. (ole endorsed.) A note made to raise money, and sent into the 
market, and sold at an usurious discount, is usurious and void: but 
bona fide notes and other securities are subjects of legitimate traffic ; 
and where the indorser of a note made to raise money at an usurious 
interest, represents to a purchaser, that it is a business note made 
for a bona fide consideration, and the maker is present and acquies- 
ces, it is a fraud upon the purchaser, and they are both liable. 
Odell v. Cook, 2 Bailey, 59. 

6. (Does not extinguish prior debt.) The plaintiff sold a parcel of cot- 
ton to the defendant’s intestate, on a credit, and took his note for 
the amount; but surrendered it, when it came to maturity, on re- 
ceiving a new note for the amount of the debt, with the addition of 
an usurious interest, for which he stipulated as the consideration of 
further indulgence: and in an action against the defendant, on the 
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new note, was defeated upon the plea of usury. Held, that he was 
nevertheless intitled to recover in a new action for the price of the 
cotton. Chastain v. Johnson, 2 Bailey, 574. 


7. (Is for the Jury.) Usury is a question of fact for the determination 
ofa jury. A note made and endorsed in execution of a previous 


usurious agreement is void. Thomas v. Catherall, 5 Gill & John- 
son, 23. 


VERDICT. 

1. (Jury discharged from finding certain issues.) Where there are sev- 

.. eral issues joined, and the finding of one or more of them is decisive 
of the cause and renders the other issues immaterial, the jury may 
be discharged from finding any verdict upon these other issues, 


whether the parties consent or not. French v. Hanchett. 12 Pick. 
15. 


2. (Verdict for too large a sum.) In the case of a verdict given for too 
large a sum, the excess, if ascertained, may be remitted and judg- 
ment be rendered for the balance; but where the excess was un- 
certain and considerable in amount, a new trial was granted. Lam- 
bert v. Craig, 12 Pick. 199. 


3. (Juror dissents.) If one of the jurors, when the verdict agreed on 
is about to be delivered in open Court, expresses his dissent to it, it 
is no verdict ; although the jury had been permitted, with consent 
of parties, to separate after they had agreed. Perry v. Mays, 2 Bail- 
ey, 354. 

4. (Superfluous matter—reasons.) A verdict is not vitiated by the find- 
ing of superfluous matter by a jury. It is often proper and neces- 
sary that a jury should state in their verdict the grounds on which 
their verdict is founded. Fisher v. Kean, 1 Watts, 259. 

WILL. 

1. (Witness is legatee.) In the act of 1824, requiring wills to be at- 
tested by three or more ‘credible’ witnesses, the word credible is 
synonymous with competent ; but the competency of a witness is not 
affected by his taking an interest under the will, if he have an equal 
or greater interest against it. Garland v. Crow, 2 Bailey, 24. 

2. (Seal witnesses.) In Pennsylvania, it is not necessary to the valid- 
ity of a devise that the will should be. sealed; nor that it should be 
proved by subscribing witnesses. Rohrer v. Stehman, 1 Watts, 442. 

A memorandum, taken in writing, from the mouth of a testator, 
for the purpose of drawing from it a formal will, and read over to 
him and approved, may be proved asa will. Ibid. 
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WILLS AND TESTAMENT. 

1. (Lamitations over.) H. by his will made in 1794, devised to his 
‘two daughters, E. and T., during their single lives, al] the remain- 
der of his land; and after their death or marriage, all the land this 
side of the branch, where [ now live, I give to my grand-son O., to 
him, his heirs and assigns forever; And one negro boy Ralph, and 
in case of his death, to my grand-son V., and in case of his death, 
to my grand-son I., and in case of his death, to my grand-son B, 
and in case of his death, to my grand-daughter M.’ Upon the death 
of the testator, E. and T. entered. T. married, and E. died, when 
O. entered, and continued in possession until his death—Held, that 
the true construction of this will was, that as O. was living at the 
time of the termination of the estate devised to E..and T., he took 
an absolute estate in fee, and that the limitation over to V. failed 
to take effect. Hill v. Hill, 5 Gill & Johnson, 87. 


2. (Testamentary capacity.) The testator’s capacity is to be deter- 
mined by the condition of his mind, at the time of his executing the 
will or testament ; and for the purpose of shedding light upon that, 
evidence of its condition, and of his bodily imbecility, both before 
and after the period of his executing or acknowledging his will, 
may be produced. It is not of itself sufficient to avoid a will or tes- 
tament that its dispositions are imprudent, and not to be accounted 
for. But a will or testament may by its provisions furnish intrinsic 
evidence involving it in suspicion, and tending to show the inca- 
pacity of the testator to make a disposition of his estate with judg- 
ment and understanding, in reference to the amount and situation 
of his property, and the relative claims of the different persons who 
should have been the objects of his bounty. Davis v. Calvert, «t. al. 
5 Gill & Johnson, 269. 

3. (Circumstances to be considered in deciding on the validity of a will.) 
The contents of a will or testament ; the manner in which it was 
written and executed ; the nature and extent of the estate of the 
testator; his family and connexions; their condition and relative 
situation to him; the terms upon which he stood with them; the 
claims of particular individuals ; the condition and relative situation 
of the legatees or devisees named; the situation of the testator 
himself; the circumstances under which the will was made ; are all 
proper to be shown to the jury, and often afford important evidence 
in the decision of the question of a testator’s capacity to make e 
will. Jb. 

4. (Importunity and influence.) A will may be avoided also for fraud, 
importunity, and undue influence. 1b. 
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5. (Same.) Importunity and undue influence may be fraudulently ex- 
erted, but they are not inseparably connected with fraud; nor is it 
every degree of importunity that is sufficient to invalidate a will or 
testament. Honest and moderate intercession, or persuasion, or 
flattery unaccompanied by fraud or deceit, and where the testator 
has not been threatened or put in fear by the flatterer, or persuader, 
or his power, or dominion over him, will not have that effect; but 
there may be great and overruling importunity and undue influence 
without fraud, which, when established, may and ought to have the 
effect (under circumstances) to avoid a will. Ib. 


6. (Same.) That degree of importunity or undue influence which de- 
prives a testator of his free agency, which is such as he is too weak 
to resist, and will render the instrument not his free and uncon- 
strained act, is sufficient to invalidate a will; and this, not only in 
relation to the person alone by whom it is so procured, but as to all 
others who are so intended to be benefited by his undue influence. 
Ib. 


7. (Same.) If any part or clause of a will was first suggested to a tes- 
tator by any other person, and adopted by such testator, such adop- 
tion ought not to be the result of his incapacity or weakness of 
mind, nor of fraud, circumvention or undue influence, and whether 
it is so, is for the jury from all the facts and circumstances to de- 
cide. Ib. 


8. (Same.) To invalidate a will on the ground of fraud, or undue in- 
fluence, it is necessary that it should have been induced by fraud, 
circumvention, deception, imposition, or undue influence, operating 
upon and controlling the testator at the time it was executed, of 
which, and in what degree he was so influenced and controlled, 
is for the jury to decide ; and it is not necessary, that such fraud or 
undue influence should have been immediately and directly exerted 
at the particular time at which the will was made, nor is it material 
by whom practised. Jb, 


9. (Estate for life.) A devise in 1796, that ‘my son F. shall have all 
the land I have any right, title, or claim to, either by law or equity, 
except the house and lot, and two acres adjoining,’ which the tes- 
tator, by a previous clause in his will, had devised in fee to his six 
daughters—only passes a life estate to F. Dougherty v. Monett’s 
Lessee, 5 Gil] & Johnson, 459. 

WITNESS. 

1. (Interest.) The interest, which excludes a subscribing witness to a 
written instrument, must exist in him at the time, when he is offered 
for examination. Where, therefore, a promissory note was taken 
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for a debt due to the subscribing witness, and was made payable to 
a third person, for the express purpose of enabling the real creditor 
to become a witness: Held, that a release of his interest to the 
nominal payee, rendered the subscribing witness competent to prove 
its execution ; and that the objection to his testimony went only to 
his credibility. Crosby v. Floyd, 2 Bailey, 133. 

2. (Debtor.) A defendant in an execution, the proceeds of whose 
property is in court for appropriation, may be examined as a witness 
on the trial of a feigned issue, to ascertain facts in relation to it; 
his interest, as regards the plaintiff and the defendant in such issue, 
being equal. Stewart v. Stocker, 1 Watts, 135. 

3. (Same.) When a judgment has been opened at the instance of 
creditors, upon an allegation that it was fraudulent as against them, 
the defendant in such judgment is a competent witness for the 
creditors to establish the fraud. Sommer v. Sommer, 1 Watts, 303. 
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Somprising the principal cases in 3 Barnewall & Adolphus, Part 3; 1 Adol- 
phus & Ellis, Part 2; 3 Nevile & Manning, Parts 3 & 4; 1 Bingham's 
New Cases, Part 2; 4 Moore & Scott, Parts 3 & 4,and 5 Moore & Scott, 
Part 1; 1 Crompton, Meeson, & Roscoe, Part 2; (the first portion of) 
4 Tyrwhitt, Part 2; Dowling’s Practice Cases, Vol. 2, Parts 3 & 4,—and 
Vol. 3, Part 1 ;—all cases included in former Digests being omitted 

ACTION ON THE CASE. 

1. An action lies against a party, who by carelessly or negligently 
excavating his own ground, causes or accelerates the fall of an ad- 

joining house. (1 Salk. 13; 2 Saund. 394,396; 1 C.& J. 20; 9B. 

& C. 725; 3 B. & Ad. 871; Vin. Abr. Trespass, I. a; Com. Dig. Ac 
tion on the case, Nuisance, C.) Dodd v. Holme, 3 N. & M. 739. 
(For false representation.) A defendant’s attorney requested 
plaintiff’s attorney to forbear charging the defendant in executior 


i 


until the next term and falsely represented \that he had the defen- 
dant’s authority to consent that he should not be charged in execu- 
tion until the next term; and gave a written consent to that effect, 


which however omitted to state, according to the rule Hil. 26 & 27 


G., 3, that the proceedings were stayed at the defendant’s request. 
The plaintiff’s attorney forbore accordingly to charge the defendant 
in execution until the next term, and the defendant was discharged, 
for want of having been so cherged, on the ground of the above 
omission in the consent. The plaintiff sued the defendant’s attor- 
ney for the false representation, as having occasioned the damage : 
Held, that the action could not be maintained. Hewttt v. Melton, | 
C., M. & R. 233. 

AGREEMENT. 

(Statement of consideration in.) Assumpsit on the following agree- 
VOL. XI1V.—NO. XXVII. Ls 
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ment: ‘I undertake on behalf of Mr. P. (in consideration of Mr. D. 
having this day given an undertaking to procure Mr. W.’s cheque in 
favor of Mr. P. for 1501. on account of a debt due from Mr. C. to Mr. 
P.) that Mr. C. shall have credit for that sum in his accounts with 
Mr. P. and that Mr. W. shall stand in the place of Mr. P. to that 
amount; and I further undertake that Mr. P. shall not personally 
dispute Mr. W.’s right to deduct that sum from the accounts owing 
by the colliers of the Black Park Colliery to Mr. C.;’ Held, that this 
agreement showed a sufficient consideration moving from P. Peate 
v. Dicken, 1 C., M. & R. 422. 

APPRENTICE. 

(What amounts to recision of contract for apprenticeship.) The father 
of A., a minor, agreed with B. to receive A. into his (B.’s) service on 
trial, and to take him as an apprentice, if approved. A. went into 
the service, and worked for B. nearly two years. To several appli- 
cations made during that time by the father, B. answered that his 
son should serve out the two years and then be bound, the father 
paying a fee of 101. This was agreed to; but shortly after B. quar- 
relled with A. and told him to go home about his business. A. 
went home ; and on his father’s applying to B. for an explanation, 
he was told to go and do his worst. The father then caused a letter 
to be written to B. by an attorney, requiring him either to take A. 
as his apprentice, or recompense him for his work ; to which no sat- 
isfactory answer was given. In an action brought by A. (by his 
next friend) to recover compensation for his service, the judge left 
it to the jury, on the above facts, to say whether B.’s conduct was 
such as warranted the father in considering the contract for an ap- 
prenticeship as abandoned ; and told them, if they thought it was, 
to give the plaintiff such compensation for his work as they thought 
proper. The jury found for the plaintiff, with damages by way of 
compensation for his service: Held, that the direction was proper, 
and the verdict right. Phillips v. Wiginton, 1. A. & E. 333. 

ARBITRATION. 

(Setting aside award.) An award made by a legal arbitrator cannot 
be impeached, on the ground of his having decided either contrary 
to fact or tolaw. (1 Price, 81.) If the reference is to a non-legal 
arbitrator, the Court will review his decision as to a point of law, 
but not upon the facts, unless his award appears so grossly wrong 
as to induce a suspicion of misconduct. Where a cause was refer- 
red to an attorney and another person, the Court granted a rule for 
setting aside the award ona point of law. Wade v. Malpas, 2 D. 
P. C. 638; Ashion v. Pointer, ib. 651. 
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ARREST. 

(On return from imprisonment.) A defendant, discharged from lawful 
custody, is not entitled to any privilege from arrest redeundo. (1 
D. P. C. 157.) Goodwin v. Lordon, 1 A. & E. 378; 2 D. P. C. 504. 


ATTORNEY. 

1. (Attorney’s lien for costs.) Where one judgment is set off against 
another, the lien of an attorney does not extend beyond his costs in 
the particular cause. (3 B. & C. 535.) Watson v. Maskell, | Bing. 
N. C. 366. 

2. (Atlorney and client.) If the plaintiff’s attorney receives a sum of 
money from the defendant, it is prima facie money received to the 
plaintiff’s use, unless he show that the receipt was without his au- 


thority. Vorley v. Garrad, 2 D. P. C. 490. 


3. An attorney, entering into an agreement for the settlement of his 
client’s affairs on a Sunday, and thereby rendering himself person- 
ally liable, is not a person exercising his ordinary calling within the 
stat. 22 Car. 2. Peatc v. Dicken, 1C., M.& R. 422; 3D. P.C. 
171, 

AUCTIONEER. 

(When entitled to set up the jus tertii.) The plaintiff, the elder brother 
and creditor of an intestate, being in possession of the intestate’s 
goods under a bill of sale, said that he should not insist on his bill 
of sale, but should divide the goods with the other creditors, and he 
ewpluyed the deftudant, au auctivucer, tg gel] the goods. The auc- 
tioneer sold accordingly; after the sale the widow of the deceased 
gave the defendant notice, through her attorney, not to pay the 
plaintiff, but to retain the proceeds until all the creditors should 
come in, that they might be rateably divided amongst them. No 
letters of administration were taken out: Held, that the defendant 
was prima facie bound to account to the plaintiff, from whom he 
had received the goods; and even if he would have been at liberty 
to set up the jus tertii, and show asa defence against the plaintiff 
that he was bound to account to a third person, still that he was li- 
able, no title being in fact shown by him in any other person. Cross- 
key v. Mills, 1 C. M. & R. 298. 

BANKRUPTCY. 

(Order and disposition.) The assignor of a simple contract debt must 
be considered in law as having the order and disposition of the debt 
with the consent of the true owner, until the debtor has notice of 
the assignment: it will in such case therefore pass to the assignees 
of the former on his bankruptcy or insolvency. (4 B. & Ad. 546; 
1T. R. 619.) Buck v. Lee, 3 N. & M. 580. 
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BILL OF EXCHANCE. 

1. (Plea of want of consideration.) A plea to an action on a bill by in 
dorsee against acceptor, that the acceptance was without considera- 
tion: Held bad on demurrer. (2 B. & Ad. 291.) Lowe v. Chifney, 
1 Bing. N. C. 267; 5 Moo. and Sc. 95; French v. Archer, 3 D. P. C. 
130. 


wo 


. (Pleadings.) Indorsee v. Indorser of a bill. Plea, that the action 
was commenced before a reasonable time, for the payment of the 
bill had elapsed after notice of dishonor was given: Held bad. (5 
Taunt. 240.) Siggers v. Lewis, 1 C., M. & R. 370; 2 D. P. C. 68! 
(Property in bill.) A., the payee of a bill, delivered it to B. to get 
it discounted. B. carried it to C. who refused to discount it, unless 
B. would indorse it. He did so, and C. discounted it, but paid over 
: part only of the proceeds ; and negotiated the bill for his own ben- 
efit. A. being compelled to take up the bill at maturity, sued C 
for the balance left unpaid: Held, that he was entitled to recovrr : 
and that the proper question for the jury was, whether A. 

fact the owner of the bill, not whether B. represented him to b 

in discounting it with C. Bastable v. Poole, 1 C., M. & R. 410. 

. (Production of, on trial.) It is no ground for a new trial in an action 
on a bill or note, that it was not produced at the trial, unless it ap- 
pear that the defendant asked for its production. Henn v. Neck, 3 
D. P. C. 168 

BOND. 

(Estoppel on obligor.) The obligor of a bond conditioned for payment 
of rent ‘at the rate of 1701. a year, according to an indenture of 
lease, —which lease stated the rent tobe 140l. a year—is estopped, 
in an action on the bond, from saying that the rent received by the 
lease was other than 1701. a year. (1 Roll. Abr. 872; Cro. Eliz. 362 ; 
Willes, 9; 2 B. & P. 299; 6 Mod. 237; 1 Sid. 50, 57.) Lainson v 
Tremere, 3 N. & M. 603. 

CONSPIRACY. 
(7 procure marriage between paupers—Indictmens for.) A conspiracy 
to procure a marriage between poor persons of different parishes, 
for the purpose of relieving the one parish of the woman, and charg- 
ing the other parish, is not indictable, unless the parties were un- 
villing to marry, or some forcible or fraudulent means of procuring 
the marriage were resorted to. The end being lawful, it must ap 
pear that the means used were unlawful. 

In such an indictment, a statement that the woman was a poor 
unmarried woman, with child, is not equivalent to a statement that 
she was actually chargeable. (11 East, 381.) Rex v. Seward, 3 
N. & M. 557. 


= 


~~ 
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COPYRIGHT. 

(In dramatic works.) The assignee of the copyright of a dramatic work 
printed and published within ten years before the passing of 3 & 4 
W. 4, c. 15, (or subsequently to the act, no express reservation of 
the exclusive right to the representation being made by the author,) 
and not the author who has assigned such copyright, is entitled un- 
der sect. 1 of that act, to the sole right of representing the piece or 
causing it to be represented. Cumberland v. Planché, 3 N. & M. 
537. 


CORPORATION. Sze Distress. 


COSTS. 

1. (Security of costs.) Where security for costs has been once given, 
the defendant will not be entitled to fresh security if the sureties 
become insolvent. Jones v. Jacobs, 2 D. P. €. 442. 


2. (Of witnesses) A plaintiff is entitled to the costs of his witnesses 
from the commencement of the assizes, inasmuch as he is bound to 


have them in attendance from the commencement. Cosgrave v. 
Evans, 2 1). P. C. 443. 


3. (Of issues on special pleas.) Defendant pleads the general issue 

., and several special pleas ; verdict for defendant on the general issue, 
for plaintiff on the special pleas. The plaintiff is entitled to the costs 
of the pleadings and witnesses on those pleas, (overruling Other v. 
Calvert, 1 Bing. 275.) Hart v. Cutbush, 2 D. P. C. 456. 


(Security for costs. Pauper.) Where it appeared that a plaintiff, 
suing in formé pauperis, would be absent from Engtand eighteen 
months, the Court made a rule absolute fora stay of proceedings 
till his return, unless he gave security for costs. Foss v. Wagner, 
2 D. P. C. 499. 


5. (Of witnesses.) Where, by an alteration in the pleadings, after 
notice of trial, certain witnesses become unnecessary, the party 
who subpened them must use reasonable efforts to prevent their 
attendance, or their expenses will not be allowed on taxation. Ali- 


port v. Baldwin, 2 D. P. C. 599. 


6. (The same.) Security for costs cannot be required from a peer, 
though residing permanently abroad. Earl Ferrers v. Robins, 2 D. 
P. C. 636. ’ 

7. (Security for costs.) A plaintiff, being called upon for his place of 

. residence, gave Peel’s Coffee House, Fleet Street: Held not suffi- 
cient, and proceedings were stayed till he gave a better place of 
residence. Hodson v. Gamble, 3 D. P. C. 174. 


> 
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DEBTOR AND CREDITOR. 

If a debtor obtains the benefit of a trust deed executed by his credit- 
ors, and in it is contained a consideration that he shall make a full 
disclosure of his property, but he conceals a portion of it, the cred- 
itors signing the deed may still proceed against him. Wenham v. 
Fowle, 3 D. P. C. 43. 

DEVISE. 

{ Of reversion in fee.) Testator, being seised in tail of lands at C., 
with remainder to his son in tail, and reversion to himself in fee, 
and being also seised in fee of other lands at D., devised all his 
real estates whatsoever over which he had any disposing power 
to R. and his heirs, in trust for testator’s son for life, with sev- 
eral remainders over in tail, subject to terms for the payment 
of debts, annuities and marriage portions: Held, that by this 
devise the testator’s reversionary interest in the lands at C. passed 
to the devisee. (2 Burr. 912; 6 East, 494; 15 Ves. 406; 11 East, 
322; 1 Taunt. 289.) Mostyn v. Champneys, 1 Bing. N. C. 341. 

DISTRESS. 

{Under authority of corporation.) In trover against a corporation for 
the value of goods unlawfully taken by way of distress under the 
direction of their clerk, it is sufficient to give general evidence of 
his authority. to distrain, without showing an appointment under 
seal. (16 East, 6; 1 Salk. 191; Com. Dig. Franchises, F. 13; J 
Campb. 466; 3 Lev. 107.) Smith vy. Birmingham and Staffordshire 
Gas Light Comp., 3 N. & M. 771. 

EASEMENT. 

1. (Licence to open window.) The defendant, the side of whose house 
adjoined the plaintiff’s lawn, wrote to the plaintiff as follows :— Be- 
fore the last coat of paint is put upon the side wall, we wish to place 
a window in it, and our workmen say it can be finished off more 
neatly with your permission to place the necessary ladder, &c. 
The motive for doing this is that 1 should gain a more cheerful 
view. The plaintiff replied, ‘ You are welcome to place a ladder 
in my grounds:’ Held, that this did not amount to a licence to open 
a window, and therefore that the plaintiff might obstruct the window 
by an erection on his own land. Bridges v. Blanchard, 3 N. & M., 
691. 


- 
\wwr 


2. (Verbal licence to use easement.—Revocation.) A verbal licence is 
not sufficient to confer an easement of having a drain in the land of 
another to convey water: and such licence may be revoked, though 
it has been acted on. (5 B. & C. 221; 8 Bast, 308.) Cocker v 
Cowper, 1 C., M. & R. 418. 
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EJECTMENT. 


1. 
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(Service.) Service of a declaration on the daughter of the tenant in 
possession on the premises, held insufficient, without showing that it 
came to the tenant’s hands. Doe d. Britilebank v. Roe, 3 Moo. & 
Sc. 562; Doe v. Roe, 2 D. P.C. 414. 


(Service of declaration.) The party who went to effect the service 
gave the declaration to the tenant’s wife on the premises ; she re- 
fused to take it; he left it on the table, and she threw it after him. 


He picked it up and affixed it conspicuously on the premises: Held 
sufficient. Doe d. Courthrope v. Roe, 2 D. P. C. 441. 


. (Same.) The party serving left a copy of the declaration with the 


son of the tenant, on the premises, having explained it to him; the 
son said his father would be at home that night. The next day he 
called again, and saw the wife, who said her husband had gone out, 
she did not know where: Held sufficient for a rule nisi. Doe d. 
Wetherell v. Roe, 2 D. P. C. 441. é 


. (Same notice.) The party serving knocked at the door of the pre- 


mises, but no one came; he looked through the window and saw 
the tenant’s niece ; knocked again in vain, then explained the na- 
ture and object of the service through the door, and pasted the de- 
claration against the door. It appeared also that the declaration 
had afterwards been brought to the tenant’s attorney: Held suffi- 
cient for a rule nisi. Doe d. Mortlake v. Roe, 2 D. P. C, 444. 


5. (Same.) The party serving saw the tenant in possession on the 


premises, and offered to him the declaration, and when he refused 
to take it, laid it on a chair, and explained it. The tenant then left 
the room, saying he would take no paper from any person on the 
part of the lessor of the plaintiff. Held sufficient service. Doe d. 
Visger v. Roe, 2 D. P. C. 449. But where (the other circumstances 
being the same) the declaration was not left with the tenant, the 
court granted only a rule nisi. Doe d. Forbes v. Roe, ib. 452. 


}. (Same.) Service on the tenant’s wife on the premises held suffi- 


cient, although, from her refusal to communicate it, his christian 
name is not stated in the notice. Doe d. Warne v. Roe, 2 D. P. C. 
517. 


. (Notice.) The service being regular, the substitution of ‘Jacob’ 


for ‘Sarah’ in the tenant’s name in the notice was held immaterial. 
Doe a. Folkes v. Roe, 2 D. P. C. 567. 


. (Service.) Service on the bailiff of the tenant, the declaration hav- 


ing afterwards come into the hands of the tenant’s attorney, who 


promised to appear: Held sufficient. Tenney d. Mills vy. Cutts 5, 
Moo. & Sc. 52. 
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9. (Service.) The service was by leaving the declaration with the 
turnkey of the prison where the tenant was confined, with directions 
to give it to him; and the tenant acknowledged that he had received 
it before the first day of term: Held sufficient. Doe d. Harris v. 
Roe, 2 D. P. C. 607. 


10. (Service.) Service on the tenant’s daughter on the premises held 
insufficient, even for a rule nisi, though there might be reason to 
suppose that the wife was aware of the proceeding, and kept out of 
the way to avoid being served. Doe d. George v. Roe, 3 D. P. C. 9. 

11. (Service.) Where the tenant in possession has absconded to an- 
other country, service of the declaration may be effected on his 
agents on the premises. Doe d. Robinson v. Roe, 3 D. P. C. 11. 

EVIDENCE. 

1. (Entry by deceased officer, not evidence to prove place of arrest.) By 
the course of the office of the sheriff of Middlesex, the officer mak- 
ing an arrest was required to make a return in writing, signed by 
him, of the arrest, and of the place where it was made. An officer 
arrested the plaintiff under a writ, and made the following return: 
‘9th Nov. 1825, arrested A. B. in South Molton Street, at the suit 
of W. B.; which return he signed, and sent to the sheriff’s office 
on the execution of the writ, and it was there filed with the writ 
according to the course of the office. On the trial of an action by 
A. B. against a third party, the writ and certificate were produced 
by the under-sheriff: Held, that the certificate was not admissible, 
(the officer being dead,) to prove the place of the arrest. Cham- 
bers v. Bernasconi (in the Exchequer Chamber,) 1 C., M. & R. 347. 

2. (Of amount of rent due under lease.) A memorandum signed by 
the lessee in the margin of a lease stating that he was to be a tenant 
and pay rent for a period of six weeks antecedent to the term grant- 
ed by the lease, was held admissible in evidence on the part of the 
lessor, to show the amount of rent due. Cowne v. Garment, | Bing. 
N. C. 318. 


3. (On account stated—Defendant’s admission.) An acknowledgement 
by the defendant, after action brought, that money was due from 
him to the plaintiff—no debt or account between them being proved 
to have existed before action brought—is not evidence on the ac- 
count stated. Allen v. Cook, 2 D. P. C. 546. 

EXECUTOR AND ADMINISTRATOR. 

1. (Liability of executor for funeral expenses.) An executor, who gives 
no orders for his testator’s funeral, is liable only to the extent of the 
expenses of a funeral suitable to the rank and circumstances of the 
testator. A testator’s widow ordered an extravagant funeral with- 
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out the executor’s knowledge, who, however, was present at the fu- 
neral, and did not object to it on the score of expense. The under- 
taker charged the widow in his bill, but subsequently applied for 
payment to the executor, who promised to pay him. An action was 
brought against the executor in his own right, and he suffered judg- 
ment by default: Held, that he was liable to the whole amount of 
the reasonable charges, as ordered by the widow. Brice v. Wilson, 
3.N. & M. 512. 

2. (.Vonjoinder of executor plaintiff/—Amendment.) In an action by ex- 
ecutors, the defendant pleaded in abatement the nonjoinder of one 
executor (who had not proved.) The Court allowed the proceed- 
ings to be amended on payment of costs, as the Statute of Limita- 
tions would have been a bar toa fresh action.—(1 Cr. & M. 773.) 
In future, no amendment of this kind will be allowed except to avoid 
the operation of the Statute of Limitations. Lakin v. Watson, 2 D. 
P. C. 633. 

FALSE IMPRISONMENT. . 

‘Action by infant for.) A schoolmaster, under a claim for money due 
ior schooling, improperly refused to allow the mother of an infant 
scholar to take him home with her, and the son, though often de- 
manded by the mother, was kept at school during a part of the holi- 
days ; but there was no proof that any restraint had been put upon 
the infant, or that he knew of the demand or denial: Held, that the 
infant could not maintain an action of trespass and false imprison- 
ment against the schoolmaster. Herring v. Boyle, 1 C. M. & R. 377. 

FOREIGN JUDGMENT. 

In an action brought by the syndics of a French bankrupt upon an ar- 
bitral sentence and ordonnance, whereby the defendant was ad- 
judged to pay the bankrupt a sum of money: Held, first, that the 
agreement of reference (made in France) was sufficiently proved by 
an examined copy and the evidence of the attesting witness; it be- 
ing shown that the original was deposited with a notary in Paris for 
safe custody, and that it is the established usage in France not to 
allow the removal of a document so deposited; secondly, that the 
proceedings in foreign courts must be presumed to be consistent 
with the foreign law until the contrary is distinctly shown ; thirdly, 
that the principle adopted by a foreign jurisdiction in assessing dam- 
ages cannot be impugned, unless contrary to natural justice, or 
proved to be not conformable to the foreign law ; fourthly, that two 
out of three syndics of a French bankrupt may sue without naming 
the third, or stating that the juge commissaire has authorized the 
suit; such appearing to be the rule in France. Qu. whether the 
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objection to the nonjoinder of the third syndic could be taken on the 
plea of nil debet? (3 Sim. 458; 2 B. & Ad. 957; Stra. 612; Ry. & 
Moo. 190. The provisions of the French law applying to the case, 
and read in evidence, were Arts. 442, 492, and 499, of the Code de 
Commerce, and Arts. 1149, 1325, of the Code Civil.) Alivon v. Fur- 
nival, 1 C. M. & R. 277. 

FREIGHT. 

Plaintiffs agreed with defendants to convey a cargo to Oporto, and if 
the river was in the possession of an enemy, to unload at Foz, out- 
side the harbor ; the freight was to be £475; or if the vessel could 
enter Oporto, and discharge and reload there, £300 only : twenty- 
five days were allowed for unloading. The plaintiffs arrived at Foz 
on the 2d June ; and the river being in possession of an enemy, 
commenced unloading there. The vessel was detained there partly 
for the convenience of the defendants and partly by bad weather, 
till August 25, and had by that time unloaded seven-eighths of her 
cargo. In July, the defendants’ agent at Oporto gave plaintiffs a 
bill for the larger freight. In September, thc vessel obtained at 
Oporto a full cargo for England: Held, that plaintiffs were entitled 
to the larger freight, and to demurrage frown the 28thJune. Gibbons 
v. Baisson, 1 Bing. N. C. 283. 


GOODS SOLD AND DELIVERED. 

(Sale on credit.) Goods were sold on the following terms. “74 per 

_- cent. discount, bill at three months; 10 per cent. discount, cash in 
fourteen days: Held, that even if the goods were obtained by the 
buyer’s fraud, so that they might have been recovered back in tro- 
ver, yet the sellers could not maintain indeb. assumpsit for the price 
within the fourteen days. (9 B.& C. 59.) Strutt v. Smith, 1 Cr. M. 
& R. 312. 


INDICTMENT. 

1. (Description of statute in.) An act passed ina session extending 
into two years of a reign, may be described in pleading as an act 
passed in a session holden in the two years. But where an indict- 
ment for conspiring to lay an information for an offence contrary to 
a certain act, knowing that the offence had not been committed, de- 
scribed the act as passed “in the second and third years of the reign 
&c.” it was held bad, and judgment was arrested. (Moore, 302, pl. 
452; Fortescue, 572; Vin. Abr. Stat. E. 3,5; 2M.& 8.123.) Rer 
v. Biers, A. & E. 327; 3 N. & M. 475. 

2. An indictment charged, that defendant, at the township of W., ona 
highway there, leading from a highway leading from the village of 
W. towards C., to another highway leading from the village of W. 
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towards L., bya wall there, extending into the said highway, by him 
erected, had encroached, &c. Held, that the indictment was suffi- 
ciently certain ; for that tne words ‘there’ and ‘ said’ could be re- 
ferred only to the highway first mentioned. (2 Hal. P.C. 180; 
Finch’s Law, b. 1, c. 3, p. 8; 1 Dyer, 46,b.) Rez v. Wright, (in er- 
ror), 1 A. & E. 434. 

INFERIOR COURT. 

(Debt on judgment of.) In debt on a judgment for the plaintiff in an 
inferior court, the declaration must allege that the cause of action in 
the original suit arose within the jurisdiction of the inferior court. 
(Willes, 30, 37, 417; 3 Dougl. 101; 2 Bingh. 213; 1 Saund. 92, n. 
2; 2 Saund. 101, aa. n. 2; 1 Wils. 317; Cowp. 20; 1 Salk. 201.) 
Read v. Pope, 1 C. M. & R. 302. 

INNKEEPER. 

(Inability of, for goods stolen out of his custody.) A. comes, on a fair- 
day, to an inn kept by B., with a horse and gig, orders the horse to 
be put into the stable, but gives no particular directions as to the 
gig. The horse is put into the stable, and the gig is placed with 
other vehicles in the public street, near the house, where it was B.’s 
practice to put carriages on fair-days; whence it is stolen. Held, 
that B. was answerable for the loss. (8 Co. 32; 1 Roll. Abr. 4; 4 
M. & S. 306; 8 B.& C.9.) Jones v. Tyler, 3 N. & M. 576. 

LANDLORD AND TENANT. . 

( Eviction.— Pleadings.) Covenant for nonpayment of rent, reserved by 
a lease containing aclause prohibiting the carrying on of certain 
trades on the demised premises without the licence of the lessor. 
Plea, that the plaintiff, who held under one A. C., subject to a simi- 
lar covenant, gave defendant a Jicence to carry on one of the said 
trades, and that, by reason and on the ground that the defendant so 
carried on such trade, R. C., having good right and title to the prem- 
ises as heir at law of A. C., evicted the defendant: Held, that the 
plea was no answer, inasmuch as it did not negative the fact of the 
trade being carried on with the licence of the original lessor, and 
therefore did not distinctly disclose a title in R. C. to evict. (Cas. 
temp. Hardw. 171; 4 T. R. 617; 8 T. R. 278.) Simons v. Farren, 
1 Bing. N. C. 272; 5 Moo. & Se. 105. 

LIBEL. 

(Proof of publication.—Privileged communication.) A letter contain- 
ing a libel was proved to be in the defendant’s hand-writing, to have 
been addressed to a person in Scotland, to have been received at the 
post-office at C. from the post-office at H., and to have been thence 
forwarded to London on its way to Scotland ; and it was produced 
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at the trial with the proper post-marks, and with the seal broken : 
Held, sufficient pridma facie evidence of its having reached the per- 
son to whom it was addressed, and of a publication to him. 

The plaintiff and defendant were jointly interested in property in 
Scotland, of which C. was the manager. The defendant wrote a 
letter to C., principally about the property and the plaintiff’s conduct 
with reference to it, but containing also a charge against the plaintiff 
of misconduct towards his mother and aunt: Held, that that portion 
of the letter was not a privileged communication. Warren v. War- 
ren, 1 C., M. & R. 250. 


LIMITATIONS, STATUTE OF. 


2. 


a * 
~~ 


pay 


(Payment of interest on note.) In an action ona promissory note 
above six years old, purporting to be the joint and several note of A. 
and B., and B.’s signature to which purported to be attested by C., 
it was proved that A. signed as surety for B., whose name had been 
previously subscribed to the note; and that B. had paid interest 
within six years: Held, that this was not enough, without calling C.. 
to take the case out of the Statute of Limitations. Wylde v. Porter, 
3.N. & M. 586. 


(When right of aetion accrues.) A local turnpike act provided that 
all moneys, &c. should be vested in trustees, to be applied,—Ist, in 
paying costs of obtaining the act, &c.; 2d, in defraying the charges 
of erecting or providing turnpikes, toll-houses, &c., making bridges, 
repairing the road, &c. &c.; and lastly, in paying the interest and 
reducing the principal of the money subscribed, &c. In 1823 the 
plaintiff contracted with the trustees to build a toll-house, and com- 
pleted it in 1824. In 1829 the trustees had a meeting, and verbally 
directed that money should be raised, and the tradesmen paid: 
Held, that the right of action accrued on the completion of the work, 
not when the trustees should be in funds; and that the Statute of 
Limitations was a bar, notwithstanding the order in 1829. Emery v. 
Day, 1 C., M. & R. 245. 

(Part payment.) To take a case out of the statute by part payment, 
it must clearly appear thatthe payment was made on account of the 
debt sued for, and also that it was made as part payment of a larger 


debt. Tippets v. Hearne, 1 C., M. & R. 252. 


. (Conditional acknowledgement.) In order to take the case out of the 


Statute of Limitations, a letter from defendant to plaintiff was read, 
which contained these passages :—‘ 1 shall be most happy to pay you 
principal and interest as soon as convenient ;’ and in a subsequent 
part, ‘I shall pay no more until we have a fair settling.’ Other let- 
ters of the defendant acknowledged a debt, but spoke of an expect- 
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ed settlement between them: Held, that the plaintiff could not re- 
cover, without some proof that a time had arrived at which it was 
convenient to the defendant to pay, and (as it seems) that the settle- 
ment alluded to had taken place. 

A promise to pay ‘as soon as convenient” does not per se legally 
import a promise to pay in a reasonable time. (6 B. & C. 603.) 

Semble, that the date of a written acknowledgement of a debt made 
pursuant to the 9 G. 4, c. 14, may be proved orally. (3 Tyr. 450; 2 
M. & M. 141.) Edmunds v. Downes, 4 Tyr. 173. 


MALICIOUS ARREST. 
(Action for proof necessary in.) In an action for a malicious arrest on 
a charge of felony, the plaintiff is not bound to give in evidence all 


the proceedings before the magistrates. Biggs v. Clay, 3 N.o& M. 
464. 


MASTER AND SERVANT. 

The contracts of a trader with his clerks and servants are not dissolved 
by the issuing of a commission of bankruptcy against the master ; 
and the clerk or servant, hired generally by the ycar at a fixed sala- 
ry, may, after the bankrupt has obtained his certificate, recover his 
salary for the whole year in which the commission issued; or pro 
ratd, if the contract was dissolved by mutual consent within the year, 
though after the issuing of the commission. The departure of the 
clerks on the ceasing of the trade is evidence of such dissolution of 
the contract. (2 N. & M.829: 6 T. R. 326; 1 Salk. 65.) Thomas 
v. Williams, 3 N. & M. 545. 

NEW TRIAL. 

The absence of a witness is no ground of itself for a new trial ; appl:- 
cation should have been made for a postponement of the trial. Ed- 
wards v. Dignam, 2 D. P. C. 643. 

NUISANCE. 

(Inability of landlord for.) Ifa person lets premises with a nuisance 
upon them, or lets premises, the natural consequence of the regular 
use of which is that they will become a nuisance unless properly at- 
tended to, and receives rent, he is liable for the continuance, or the 
subsequent existence from such regular use, of the nuisance. He 
ought to stipulate with the tenant that he shall do what is necessa- 
ry to prevent the premises from becoming a nuisance, or to reverse to 
himself the power of entering fcr the purpose. Buta landlordis not 
liable for an altogether new nuisance created by his tenant during 
the term. (Selw. N. P. 1122, 7th ed; 3B. & Ad. 184.) Rer v. 
Pediey, 3 N. & M. 627. 

VOL. XIV.——-"NO. XXVII. 19 
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PARTNERSHIP. 

1. (Liabiity of co-partners for the fraud of one of the firm.) F., a part- 
ner in a banking house, transferred certain stock out of the name of 
K. in the books of the Bank of England under a power of attorney 
forged by him, and without authority from K., and caused the pro- 
duce to be mixed with the 1aoney of the firm. F. was convicted of 
another forgery committed under similar circumstances, and execu- 
ted: Held, that K. might recover the amount in an action for money 
had and received against the surviving partners of F. (6 B. & C. 
551; 1 Mont.& Mac; 315; 6 Bing.754; Style’s Rep. 347; 12 East, 
409. Marsh v. Keating, (in the House of Lords,) 5 Moo. & Sc. 5. 


2. A., the patentee of a gas engine, and B., were partners under the 
firm of A. & Co.; C. bought the license of erecting such engines in 
Cornwall. D. contracted with A. & Co. to erect an engine in Cam- 
bridgeshire. A. informed D. that B. & C. were his partners; and 
C., on being applied to, said it was correct. During the making of 
the engine, C. often came to inquire how the work went on. D. 
sued B. & C. for a breach of the contract, when C. proved his lim- 
ited interest in the patent. The jury having found that C. was not 
a partner, the Court refused a new trial. Ridgway v. Philip, 1 C., 
M. & R. 415. 


PAYMENT. 

(Appropriation of.) A creditor may apply money paid him by a debtor 
without any specific appropriation, in liquidation either of a judg- 
ment or simple contract debt. If the creditor make no specific ap- 
plication of the money, it shall be applied to the one or the other ac- 
count, according to the presumed intention of the parties, to be col- 
lected from all the fects. (1 Meriv. 572; 2 B. & A. 39; 2B. & C. 
65.) Chitty v. Naish, 2 D. P. C. 511. 

PENAL ACTION. 

(Mere trial in.) Where the jury have found for the defendant in a 
penal action, through a misapprehension of the law, though there 
was no misdirection by the judge, the Court will grant a new trial. 
(4 T. R. 753; 1 Stark. N.P.C. 511; 5B. & Ad. 52.) Gregory v. 
Tuffs, 1 C., M. & R. 310; 2D. P.C. 711. 


PLEADING. 


1, (Allowance of inconsistent pleas.) The Court allowed the following 
pleas to be pleaded together, to assumpsit for work and labor and 
money paid, though in some degree inconsistent, being intended 
bona fide to support different substantial grounds of defence : Ist, the 
general issue ; 2d, that the demand for work and labor arose out of 
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an illegal wager as to the price of tallow. Triebner v. Duerr, 1 Bing. 
N. C. 266; 5 Moo. & Sc. 102; 3 D. P. C. 133. 


2. (Replication must answer plea in substance as well as interms.) As- 
sumpsit for work and labor as an attorney. Plea, that the demand 
was for charges ‘ at law and in equity,’ and that no bill was delivered. 
Replication, that the charges in the declaration were not charges 
‘at law and in equity :’ Held, on special demurrer, that the replica- 
tion was bad; for though it followed the plea in words, it did not 
answer it in substance ; the plaintiff should have traversed disjunc- 
tively, in the words of the statute. Moore v. Boulcott, 1 Bing. N.C. 
323; 5 Moo. & Sc. 122; 3 D. P. C. 145. 

3. (Pleading several matters—Signing judgment for want of plea.) To 
a declaration of two counts, one on a bill of exchange, the other on 
an account stated, defendant (without a rule to plead several matters) 
pleaded ‘that he did not accept the bill ; and for a further plea, that 
he did not account :’ Held, that though the pleas were informal, not 
being each confined to the count to which it applied, that did not 
authorize the plaintiff to sign judgment. Vere v. Goldsborough, 1 
Bing. N. C. 353. 


4. (Conclusion contra formam statuti.) Itis not necessary to conclude 
a plea under the 29 Car. 2, c. 7, with a contra formam statutit. Peate 
v. Dicken, 1 C., M. & R. 422. 

5. (Effect of bad grammar.) Declaration in trespass, commencing— 
‘ A. B. and C. D. complains, &c.’—and stating that the defendant 
was summoned to answer the plaintiff: Held, not demurrable. Lang 
v. Sutton, 4 Moo. & Sc. 417. 

6. (Pleading several matters.) Motion for leave to plead several mat- 
ters ; 1, non-assumpsit ; 2, payment as to part ; 3, as to part, that the 
goods were warranted like the sample ; 4, as to part, that the goods 
were warranted to be of good merchantable quality; 5, as to part, 
that they were warranted to be one ton weight of black lead: The 
first and fourth were disallowed. Steele v. Sterry, 5 Moo. & Sc. 101; 
3 D. P. C. 133. 

7. (Frivolous demurrer.) The Court refused to set aside, under the 
late rule, a demurrer as frivolous, which stated for cause, that in 
debt on a promissory note, it did not appear that the words ‘value 
received’ were in the note. Cresweil v. Crisp, 2 D. P. C. 635. 

8. (Plea of pendency of another action in another Court, how proved.) 
Upon a plea in abatement of the pendency of another action in ano- 
ther Court for the same cause, concluding with a prout patet per re- 
cordum, it is sufficient to satisfy the plea if a record of a writ is pro- 
duced. Kirby v. Siggers, 2 D. P. C. 659. 








220 Digest of Engiish Cases. [Jaly, 


9. (Pleading several matters.) To a declaration an a bill of exchange, 
with the common counts, the defendant pleaded, that the bill of ex- 
change in the first count mentioned was paid when due ; and also, as 
to the first count, that he did not-promise as therein mentioned ; and 
as to the other counts, he put himself upon the country. There was 
no rule to plead double, and no signature of counsel: Held, that the 
plaintiff was justified in treating each as a separate plea, though the 
second was declared inadmissible by the new rules, and the last put 
nothing in issue ; and was therefore justified in signing judgment as 
for a want ofa plea. Hockley v. Sutton, 2 D. P. C. 700. 


10. (Evidence of special contract under general issue.) Evidence of a 
special contract may be given under the general issue pleaded to a 
declaration in the common form for goods bargained and sold. Gard- 
ner v. Alexander, 3 D. P. C. 146. 

PRACTICE. 

L (Judgment for want of*plea—Non-payment into Court under plea of 
tender.) In an action of debt, defendant pleaded the gencral issue 
as to part, and as to the other part a tender; but omitted to pay the 
money into Court. Judgment having been on that account signed 
for want of a plea, the Court set it aside for irregularity. (1 Stra. 
631.) Chapman v. Hicks, 2 D. P. C. 641. 


2. (Separate defences.) Where several defendants in assumpsit appear 
by different attorneys and counsel, the counsel are entitled to cross- 
examine the witmesses, and address the jury, separately. (Over- 
ruling Chippendale v. Masson, 4 Campb. 174; Doe v. Tindal, M. & 
M. 314; Perring v. Tucker, ib. 391. See 3 Stark. N. P.C. 162.) 
Ridgway v. Phillip, 1 C., M. & R. 415; 3 D. P. C. 154. 

3. (Judgment of non pros.) In an action against several defendants, 


judgment of non pros. cannot be signed until all have appeared. 
Palmer v. Feistel, 2 D. P. C. 508. 


4. (Right to begin and reply.) Where a rule to set aside an award is 
made a special case, the counsel who objects to the award is entitled 
to begin and reply. Dibbins v. Marquis of Anglesea, 2 D. P. C. 647 

PROCESS. 

1, (Amendment of.) Plaintiff having recovered 33l., arrested the de- 
fendant on a ca. sa. for 341. The Court refused to discharge the de- 
fendant out of custody, and allowed the process to be amended by 
inserting the correct amount, it not being shown that the variance 
was intentional, or that the defendant was damnified. (2 T. R. 737; 
8 T. R. 416, n.) M’Cormack v. Melton, 1 A. & E. 331. 


2. (Variance between writ and copy.) A defendant taken upon a capias 
ad respondendum, is entitled to be discharged if there is 2 variance 
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between the writ and the copy served on him, either in the sound or 
the sense of any of the words. As where the address in the writ 
was to the sheriff of Middlesex, and in‘the copy to the sheriff of Mid- 
desex. And the Court will not amend a defective writ of capias. 
(10 Bing. 27, 339; 1 D.P.C.519.) Hodgkinson v. Hodgkinson, 3N. 
& M. 564; 2 D. P. C. 535. See also Pocock v. Mason, 1 Bing. N. 
C. 245; 5 Moo. & Sc.51; Street v. Carter, 2 D. P. C. 671. 

3. (Description of action in summons.) ‘Libel,’ or ‘slander, is a suffi- 
cient description of the form of action in a writ of summons. Pell 
v. Jackson, 2 D. P. C. 445; Davies v. Parker, ib. 537. 

PROMISSORY NOTE. 

1. Failure of consideration.) The subscribing witness to a note ex- 
pressed to be payable on demand for value received, proved that, 
just before it was signed, the maker was requested by the payee to 
give it him in lieu of a legacy left him by the maker, (who was then 
very ill) for the trouble he (the payee) would have in acting as his 
executor. The payee in fact died before the maker: Held, that his 
executors could not recover on the note. (3 B.& A. 233; 16 East, 
207.) Solly v. Hindes, 4, Tyr. 305. 

2. (Presentment for sight.) A promissory note was made in the follow- 
ing form: ‘I promise to pay M. or bearer, on demand, the sum of 
161. at sight.’ Held, that no action was maintainable on it withouta 
presentment for sight. (2 Taunt. 323. Dizon v. Nutall, 1 C., M. & 
R. 307. 

3. (Rule to compute.) The Court will grant a rule to compute princi- 
pal and interest on a promissory note, though it clearly appears that 
the note has been destroyed. Clarke v. Quince, 3 D. P. C. 26. 

REPLEVIN. 

(Laability of sureties in.) The sureties in a replevin bond are liable 
only for the value of the goods seized, and double costs ; and if the 
value exceed the rent due, they are liable only to the amount of the 
rent. (4 T. R. 435; 2H. Bl. 36,547; 3 Stark. N. P. 168.) Hunt 
v. Round, 2 D. P. C. 559. 

SET-OFF. 

Where the general issue and another plea are pleaded, the defendant 
cannot give a set-off in evidence upon a notice, but must plead it. 
(Ry. & M. 413, accord.; 6 Esp. 50, contra.) Duncan v. Grant, 2 D. 
P. C. 383; 2 D. P. C. 683. 

SHERIFF. 

1. (Liability of, for excessive levy.) Where the sheriff sells under an 
execution more than sufficient to satisfy the debt and costs, he is 


19* 
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liable in trover for the excess. (8 Taunt. 527; 2B. & Ad. 190.) 
Batchelor v. Vyse, 3 Moo. & Sc. 552. 


2. (Poundage.) The sheriff cannot be required to pay into Court mo- 
ney levied under an attachment, but he is not entitled to retain his 
poundage on the sum levied. (2 East,4tl.) Rerv. Sheriff of De- 
von, 3D. P. C. 10. 

SHIPPING. 

(Laability of owners for repairs.) A steam vessel was let by charter- 
party for twelve months, the registered owners engaging to keep 
the engine in repair, but the charterer binding himself to do all other 
repairs, to pay all wages and charges of navigating, &c., and to in- 
demnify the owners against all debts, costs, damages, expenses, &c. 
incurred in respect of the charter-party and the employment of the 
vessel. The owners were toappoint the engineers. The charterer 
acted as captain, and had repairs done to the vessel by persons un- 
acquainted with the contract between the parties: Held, that they 
could not sue the owners in respect of such repairs. (8 East, 10; 
13 East, 238.) Reeve v. Davis, 1 A. & E. 312. 


TENDER. 

1. The defendant’s attorney called at the plaintiff’s house to pay him 
the debt, having the money in his pocket for that purpose, and men- 
tioned the precise sum, and at the same time put his hand into his 
pocket for the purpose of taking out the money ; but he did not ac- 
tually produce it, the plaintiff saying that he could not take it 
Semble, that this was a sufficient tender, the plaintiff having dispens- 
ed with the actual production of the money: but quere whether 
such dispensation ought not to have been pleaded specially. (2 M. 
& 8.86; 2C.& 5.15; 4B. & Ad. 546; 3.C. & P. 342.) 

The facts, however, appearing on a special verdict, in which 
the jury had not expressly found that there was a dispensation, the 
Court held that they could not infer one. (Com. Dig. Pleader, S. 8.) 
Finch v. Brook, 1 Bing. N. C. 253; 5 Moo. & Sc. 70. 

2. A plea of tender will not be allowed in an action for unliquidated 
damages. Barrett vy. Dearle, 3D. P. C. 13. 

USURY. 

(In grant of annuity.) A deed by which A. in consideration of 200i. 
grants an annuity of 20/. a year for sixty years, is not usurious on the 
face of it, and a declaration on such a deed is good on demurrer. 
Ifthe grantor desires to raise the question of usury on such a decla- 
ration, he must plead an usurious contract, and thereby raise an issue 
of fact for the jury ; for the court (of law) will not look at a contract 
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to see whether it be usurious, if it is a matter of calculation (other 
than the very simplest) whether it is so or not. 

The risk of the insolvency of the grantor of an annuity otherwise 
usurious, is not such a risk of the principal as will make the grant 
good. (1 Russ. & M. 50.) Ferguson v. Sprang, 3 N. & M. 665. 


VENDOR AND PURCHASER. 

1. (Misdescription of leasehold premises in particulars of sale.) The 
particulars of sale of certain leasehold premises in Covent Garden, 
stated, that under the original lease, ‘no offensive trade was to be 
carried on, and that the premises could not be let to a coffee-house 
keeper or working hatter.’ The original lease prohibited the busi- 
ness of brewer, baker, sugar-baker, vinter, victualler, butcher, tripe- 
seller, poulterer, fishmonger, cheesemonger, fruiterer, herb-seller, 
coffee-house keeper, working-hatter, (and many others,) and the sale 
of coals, potatoes or any provisions: Held, that there was such a 
material discrepancy as entitled the purchaser to avoid the contract. 
Flight v. Booth, 1 Bing. N. C. 370. 


2. (Inen of unpaid seller of goods.) F. purchased from the defendants 
twenty pockets of hops ; the invoice containing the words ‘ at rent. 
They remained at the defendants’ warehouse, and F., at their re- 
quest, accepted a bill for the amount, which defendants indorsed and 
got discounted. While it was running, ten pockets of the hops 
were delivered, on F.’s order, to his sub-purchaser, who paid for 
them the warehouse rent charged by the defendants. Before the 
bill became due, F. became bankrupt ; and it was dishonored when 
at maturity: Held, that the assignee of F. could not recover the 
rest of the hops from the defendants in trover, fwithout payment of 
the price. (1 Campb. 425; 2 Campb. 243; 2H. Bl. 503; 4 B. & 
Ad. 568 ; 3 B. & A. 497; Dans. & LI. 193; 9 B. & C. 372.) Miles 
v. Gorton, 4 Tyr. 295. 

VENUE. 

In an action of covenant on a farming lease, the Court refused to al- 
low the venue to be changed on special grounds (the impossibility 
of a fair trial in the original county, &c.) until after issue joined, 
when the nature of the defence would appear. (3 B. & C. 552; 3 
Tyr. 705.) Rohrs (or Bohrs) v. Sessions, 4 Tyr. 275; 2D. P. C. 699. 
The same in an indictment for misdemeanor. Rex v. Forbes, 2 D. 
P.C. 440. 

WARRANT OF ATTORNEY. 

( Given by infant.) Where a joint warrant of attorney is given by two 
or more persons, one of whom is an infant, the Court will order it 
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to be vacate as against the infant, and to stand against the other 

parties. (2 H. Bl. 1133.)—Ashlin v. Langton, 4 Moo. & Sc. 719. 

WITARFINGER. 

(Laability of in trover—Delivery order.) A. signs an order for the de- 
livery by B., a wharfinger, of twenty sacks of flourtoC. It is lodged 
with and accepted by B., in the usual course of business; but he 
states at the same time that he has but five sacks to spare, which 
C. may have, and which he receives accordingly: but on applica- 
tion for the rest, B. refuses to deliver them. C. sued B. in trover. 
There was no proof that C. knew ‘that A. had more than twenty 
sacks in the defendant’s possession; and the defendant did not produce 
any delivery orders by which any other flour had been previously ap- 
propriated by A. The jury found that there was an acceptance by the 
defendant of the order for the whole twenty sacks, and found for the 
plaintiff for the ‘value of the fifteen. Held, that as the defendant 
had not limited his acceptance of the order to any smaller quantity 
of A.’s flour in their hands than the twenty sacks, and alleged that 
they must select the sacks to be delivered to C., the property in the 
remaining fifteen passed to him, and he was entitled to demand 
them in trover. Gillett v. Hill, 4 Tyrw. 

WITNESS. 

1. (Privilege of from arrest.) A. being indebted to B., B. sued out 
bailable process, which he delivered to the sheriff to execute, and 
the sheriff arrested A. while attending a trial as a witness under a 
subpena. Held, that A. could not sue B. in case of procuring him 
to be illegally arrested, unless it was shown that B., when he de- 
livered the writ to the sheriff to be executed, knew that A. was at- 
tending as a witness. (2 W.iBI. 1190; 2 Dougl. 671.) Stokes v 
White, 1 C., M. & R. 223. 


2. (Release of incompetent witness.) A witness held at the trial of a 
cause to be incompetent without a release, was, to save time, al- 
lowed to be examined on the attorney’s undertaking that he should 
be released afterwards: and a verdict passed for the plaintiff. The 
attorney having afterwards refused to release the witness, the Court 
refused therefore to grant a new trial. Heming v. English, 3 D. P. 
C. 155. 
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EQUITY, 


Containing the principal cases in 6 Bligh, Part 2; 1 Clarke & Finnelly, Part 
4; and 2 Mylne & Keene, Part 1. 


AGREEMENT. 

The vendor of a trading concern guaranteed the net profit of the 
business sold, and of another business, in which the purchasers were 
also engaged, at a certain specified sum: Held, that this guarantee 
applied to the profits made by the two concerns, after deducting the 
interest allowed on the amount of further capital advanced by the 
purchasers for the purpose of carrying onthe concern. Kirkby v. 

right, M. & K. 131. 

HUSBAND AND WIFE. 

1. (Marital right.) Where it was stipulated in marriage articles, that 
moneys in the funds, the property of the intended wife, should be 
for her sole and separate use, to all intents and purposes, as if she 
‘were sole and unmarried: Held, upon the death of the wife without 
issue, and without having made any appointment of the property, 


that the husband was entitled to it as her administrator. Proudley 
v. Fielder, M. & K. 57. 


2. (Fraud.) A. having a wife living, marries with G. W., and joins 
with her in assigning her life interest in a trust fund to a purchaser : 
Held, that the fraud of A. did not affect the validity of the assign- 
ment, and that it was not necessary to make him a party to a suit 
by the purchaser, against the trustee of the fund and G. W., to 
have the benefit of the assignment. Sturge v. Starr, M. & K. 195. 

3. (Separate use.) A testatrix gave the interest of her residuary prop- 
erty to her two grand-daughters, who were both unmarried at the 
date of the will, and she directed that the interest should be for and 
under their sole control, the principal to be equally divided for the 
use of their surviving issue, and that M. W., their mother, should 
have no control whatever over it. One of the grand-daughters, E. 
W.., married after the death of the testatrix, and her husband be- 
came insolvent: Held, that the will showed no intention to exclude 
the marital right, and that the legacy to E. W. passed to her hus- 
band’s assignees. (Tyler v. Lake, 1 R. & M. 188.) Massey v. Bar- 
ker, M. & K. 174. 


4. (Separate property.) By the marriage settlement of a widow, her 
property was assigned by two trustees, upon trust to invest and pay 
the dividends to her for her life for her own sole and separate use, 
and after her decease, upon trust to pay the fund to her daughter 





226 Digest of English Cases. [July, 


by her first hushand, ‘ for her own use and benefit.’ The daughter’s 
husband, F’. H. who was one of the trustees of the settlement, be- 
came bankrupt: Held, that on the death of the tenant for life, the 
assignee of F. H. became entitled to the fund, subject to the wife’s 
equity for a settlement. Kensington v. Dollond, M. & K. 184. 


5. (Same.) A gift to the separate use of an unmarried woman, will 
not restrict her right of disposing of it in any manner, and conse- 
quently of giving it by the act of marriage to her husband. (Brown 
v. Pocock, 2 R. & M. 218; Barton v. Briscoe, Jac. 603; Newton v. 
Reid, 4 Sim. 141.) S.C. 

INFANT. 

Where a bill has been filed on behalf of infants, under circumstances 
raising a strong suspicion against the motives of the next friend, the 
court will direct an inquiry whether the suit is for the benefit of the 
infants, and if so, whether such next friend is a proper person to 
conduct it, or otherwise, who is a proper person to be appointed 
next friend in his place. alder v. Hawkins, M. & K. 243. 

LUNATIC. 

1. ( Administration.) Where the next of kin of a deceased lunatic 
was of unsound mind, though not found so, a transfer of funds be- 
longing to the lunatic’s estate was directed to be made to the per- 
son who had been appointed administratrix durante animi vitio of 
the next of kin. Ex parte Evelyn, M. & K. 3. 


2. (Legacy to wife.) Where a sum of stock was bequeathed to a mar- 
ried woman, whose husband was of unsound mind, though no com- 
mission of lunacy had issued against him, the court, on a bill filed 
by the husband and wife for payment of the legacy, transferred the 
fund into court to the joint account of the plaintiffs, and afterwards, 
in consideration of the poverty of the parties, made an order on the 
petition of the wife, that the dividends should be paid to her for her 
life. Steed v. Calley, M. & K. 52. 


3. (Pariner.) .The lunacy of a partner is not ipso facto a dissolution 
of the partnership ; but is a ground for the dissolution, if the other 
partner or partners come to the Court for a decree of dissolution, on 
the ground of such lunacy. (Sayers v. Bennett, 2 V. & B. 303.) 
Jones v. Noy, M. & K. 125. 


4. (Same.) One of two partners having continued the partnership bu- 
siness for some time after the lunacy of the other, and having then 
sold the business ; the representative of the deceased lunatic part- 
ner was held to be entitled to his share of the partnership profits up 
to the period of the sale. S. C. 
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NEXT OF KIN. 

1. (Limitation.) Where on the failure of a particular gift to one for 
life with remainders over, the next limitation in the deed was to the 
settlor, or such persons as he should appoint, and in default of ap- 
pointment, to such person or persons as should at the time of his 
death be his next of kin; and the settlor died before the tenant for 
life, without having made any appointment ; the tenant for life, who 
was one of the settlor’s next of kin, was held not to be excluded 
from the benefit annexed to that character. Elmsley v. Young, M. 
& K. 82. 


2. ( Construction.) The words ‘ next of kin,’ used simpliciter, and with- 
out explanatory context, must be taken to mean next of kin accord- 
ing to the statute of distributions. (Hinckley v. Maclarens, 1 M. 
& K. 87.) S. C. 

PLEADING. 

1. (Amending.) A plaintiff may, by amended bill, introduce new 
matter which occurred prior to filing the original bill, in order to 
fortify his case, but he cannot introduce new matter which occurred 
subsequently to the filing of the original bill, without 2 supplemen- 
tal bill; and the defendant having in his answer to the amended bill 
stated this objection to the new matter, and insisted upon the same 
advantage as if he had demurred or pleaded thereto, and the plain- 
tiff not being able to support his case upon the evidence which re- 
ferred to the allegations of the original bill, the bill was dismissed 
with costs. Wray v. Hutchinson, M. & K. 235. 


-2. (Scandal.) Where a bill contains scandalous imputations on the 
character of the defendant, the defendant will not subject himself 
to the payment of costs by answering such imputations, although 
he objects at the same time to the introduction of the matters so 
answered on the ground of irregularity in point of pleading. S. C. 

SOLICITOR AND CLIENT. 

(Autherity.) A solicitor ought to have specific authority for institu- 
ting a suit; but such authority need not be in writing. Lord v. 
Kelleit, M. & K. 1. 

SPECIFIC PERFORMANCE. 

(Bond.) A., in consideration of the intended marriage of his neice, 
entered into a bond to give, by will or otherwise, unto or in trust 
for her or the issue of the intended marriage, so much in money, or 
in valuable effects, as he should by his will give or bequeath to any 
of his next of kin, or to any other person whomsoever: Held, that 
this condition was to be specifically performed, without reference to 
the penalty of the bond. Logan v. Wienholl, C. & F. 611. 
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TRUST. 

1. (Costs.) A person named a trustee in a deed, who declines to ac- 
cept the office, is in the situation of any other defendant against 
whom the bill is dismissed, and can only have his costs as between 
party and party. Vorway v. Norway, M. & K. 278. 

2. (Construction.) Words of expectation in a will, not amounting to 
recommendation, will not create a trust. Lechmere v. Lavie, M. & 
K. 197. 


WILL. 

1. (Descent.) A testator gave his real estates to his wife for life, and 
after her decease, to his grand-daughter, the only child of his de- 
ceased daughter, her heirs and assigns; but in case she should die 
under twenty-one without issue, then over: Held, that the grand- 
daughter, who was the testator’s sole heir at law, took at the death 
of the tenant for life by descent, and not by purchase, the condition 
not breaking the descent. Manbridge v. Plummer, M. & K. 93. 

2. (Election.) A husband, before making his will, transferred two 
sums of 4 per cent. and 5 per cent. stock, then forming the whole of 
his funded property, into the joint names of himself and his wife. 
By his will he gave the rents of his leasehold houses and the in- 
terest of all his funded property or estate, of whatsoever kind, upon 
trust for his wife for life, and, after her decease, upon trust to pay 
divers legacies of 4 per cent. stock, the aggregate amount of which 
fell short by 50/. only of the amount of stock of that description, so 
formerly transferred by him. Heafterwards made some further pur- 
chases of 5 per cent. stock, taking the transfers in the joint names 
of himself and his wife, and died in her life-time, leaving no funded 
property, except the 4 per cents, and 5 per cents. before mentioned, 
exclusive of which, his assets were wholly insufficient to pay his 
legacies: Held, that the stock survived to the widow absolutely, and 
thus no case of election arose under the will. Dummer v. Pitcher, 
M. & K. 262. 


3. (Contradictory clauses.) Ifthe general intention of a testator can 
be collected upon the whole will, particular terms used, which are 

, inconsistent with that intention, may be rejected as introduced by 
the testator’s mistake or ignorance of the force of the words used. 
Sheratt v. Bentley, M. & K. 149. 


4. (Same.) Where the latter part of a will is inconsistent with a prior 
part, the latter part will prevail. (Sims v. Doughty, 5 Ves. 243: 
Leicester v. Briggs, 2 Taunt. 109.) S.C. 

5. (Substi’ution.) A testator gave to the children of the late E. W.., 
whom he enumerated by name, or to their heirs, certain legacies. 
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Three of the children died in the life-time of the testator: Held, that 
the word ‘or’ implied a substitution, and that the next of kin of the 
deceased children took under the word ‘heirs.’ Gittings v. M’Der- 
mott, M. & K. 69. 


6. (Same.) Where a testator gave the residue of his personal estate 
in equal shares to each of his sisters, M. S. and E.G., and upon their 
deaths respectively to their heirs; both sisters died in the life-time 
of the testator: Held, that their next of kin took by substitution. 
S.C. 


7. (Construction.) Where a testator bequeathed a sum of money to 
A., when and if she should attain the age of 21, to her sole and sep- 
arate use ; and in case she should die leaving children, then to such 
children: Held, a vested interest in A. on her attaining 21. (Cam- 
bridge v. Rous, 8 Ves. 12.) Home vy. Pillans, M. & K. 15. 


8. (Same.) Where a testator bequeathed 500l.‘to each child that 
might be born to the children of either of his brothers, to be paid to 
each of them on his or her attaining 21, without benefit of survivor- 
ship: Held, not to include children born after the testator’s death ; 
the words ‘ that might be born’ providing only for children born be- 
tween the making of the will and the death. (Sparkling v. Rainier, 
1 Dick. 344; Ringrose v. Bramham, 2 Cox, 384.) Storrs v. Benbow, 
M. & K. 46. 


9. (Same.) A testator gave a sum of money in the event of the death 
of A. B., without leaving issue, to be equally divided among all the 
brothers and sisters of A. B., who should be living at the time of his 
death, and the children then living, if any, of any of his brothers and 
sisters who should have previously departed this life, but so that the 
children of such deceased brother and sister should take only the 
share which their parent would have taken if living: Held, that the 
daughter of a brother of A. B., who was dead at the time of making 
the will, took no share, as her father could have taken nothing un- 
der the bequest. Waugh v. Waugh, M. & K. 41. 

10. (Same.) Where a testator directed the payment of his debts and 
legacies by his executors after named ; and devised a real estate to 
his son T’. D. in fee: and in a subsequent part of his will named T. 
D. and another person, his executors, who both proved: Held, that 
the estate devised to T. D. not being a devise to the executors after 


named, was not charged with debts and legacies. Warrenv. Davies, » 
M. & K. 49. 


11. (Same.) A testator gave his personal estate to trustees, upon trust 
to convert into money and invest the same, and to pay the interest to 
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his mother for her life ; and after the decease of his mother, he gave 
all his estate and effects to such person or persons as she should by 
her wil! direct and appoint ; and in case his said mother should die 
without a will, then to such person or persons as would be entitled 
to the same by virtue of the statute of distributions. The mother 
survived the testator, and died intestate: Held, that the mother was 
excluded from the class taking in case of his intestacy, and that the 
testator’s next of kin at the time of his mother’s death were entitled. 
Briden v. Hewlett, M. & K. 90. 


12. (Same.) A bequest of a residue to D. for life, with remainder to 
her daughter L., if she should survive her mother and attain twenty- 
one ; but if not, then to such other children of D. as should be living 
at their mother’s decease and should attain twenty-one; and if all 
such other children of D. should die under twenty-one, then over to 
M. D. survived her daughter L., and her only other child attained 
twenty-one, but died in her life-time : Held, that on the death of D., 
leaving no children, the bequest to M. took effeet. Mackinnon v. 
Sewell, M. & K. 202. 


13. (Same.) A testatrix gave to A. and his wife, and the survivor of 
them, an annuity during their respective lives,in case A. should be- 
come incapable to collect or be discharged from collecting the rents 
of a particular estate, the annuity to commence and become payable 
from the first quarter day after the decease of the testator, or after 
A. should cease to collect the rents. The husband survived the tes- 
tatrix, but died soon afterwards, having continued to receive the 
rents till his death: Held, that the wife was entitled to the annuity 
during her life. Brittain v. Fleming, M. & K. 157. 
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Supplement to Petersdorff’s Abridgement of English Common Law Cases, 
argued and determined in the Courts of King’s Bench, Common Pleas, 
Exchequer, and at Nisi Prius ; being a Practical Abridgement of the 
Cases reported from Michaelmas Term, 4 Geo. 1V.,to Hilary Term, 
3 Will. 1V., alphabetically and systematically arranged under appro- 
priate Titles. By Exisha Hammonp, Esq., Counsellor at Law. 
New-York. Treadway & Atwood, 1835. 2 vols. 8vo. 


This is a mere bookseller’s job, with hardly laborenough infused into 
it to save the copyright. It is composed of the English Common Law 
decisions, most interesting in our country, since Mr. Petersdorff’s work, 
arranged—not in chronological order, as they are in the Reports—but 
alphabetically, according to the subjects of which they treat. No 
abridgement of the opinions of the judges appears to have been at- 
tempted. The arguments of counsel have, indeed, been omitted, and 
the statements of facts sometimes condensed or omitted. Nothing is 
given, in the shape of essay or dissertation, in the notes, correspond- 
ing to that valuable part of Mr. Petersdorff’s work. Not a single ref- 
erence occurs throughout the volumes to an American case. Of all 
the productions which booksellers have palmed upon the profession in 
our country, this seems the most bare-faced. We have been aston- 
ished, that any gentleman of the bar should be found willing to lend 
himself to such a job. The advertisement prefixed to the work, shows 
at once ‘a richness of ignorance’ and an unchastised effrontery in its 
display, without even any of the compunctious manifestations which 
troubled the poor apothecary of Mantua, when his ‘poverty, but not 
his will’ consented to sell the potent poison. Mr. Hammond says; 
‘These volumes will be found to contain the pith and marrow of the 
‘English Common Law decisions for the last ten years,—the most im- 
‘ portant period in the judicial history of that country ;(?) not merely be- 
‘cause it is the latest, but because these decisions were made while 








232 Notices of New Books. [July, 


‘Best, Park, Bosanquet, Abbott, Littledale and others equally distin- 
‘ guished, filled the judicial seats. Perhaps no judges, even in England, 
‘ever equalled, (?) certainly none ever exceeded them in the extent of 
‘ their legal attainments, nice discrimination, and integrity of purpose. (?) 
‘To abridge the opinions of such jurists were not desirable ; (?) they have 
‘therefore been given entire, as far as practicable. Viner’s Abridge- 
‘ment has been considered one of the best, because he abridged the 
‘least. (?) Perhaps this supplement may claim that merit... Mr. Ham- 
mond has substituted a plea for Viner’s Abridgement, which no man of 
sense ever urged, and which, in the very nature of things is nonsense, 
in order to excuse and cover his own attempt. In short,a work is pro- 
nounced the best abridgement, because it has the least of that character 
which is implied and expected from the title. The hitherto received 
meaning of terms is changed. When a work is announced as an 
Abridgement,—an attractive title, sure to be read with interest by the 
student, whose weary sight almost fails in beholding the innumerable 
volumes of law,—we are no longer to look for a condensation and cur- 
tailment of the original materials, so that time and labor may be savec, 
but, according to Mr. Hammond’s new-fangled doctrine, are to greet 
them all,—the tedious and seriatim opinions of judges, and the whole 
contents of the Reports,—with the single change of a new arrange- 
ment and binding,—and forsooth, for this piece of quackery the editor 
is to ‘ claim merit.’ 

A good Abridgement of Law is one of the most valuable works, which 
can be produced. If well done, it will require labor and learning, and 
judgment, such as few are gifted with. Let our parvenu editor turn 
to the massive page of Comyns, if he would behold a model, the excel- 
lence of which is undisputed, where every line bears witness to the 
close thought of its most learned author, and where the arrangement 
of the subject shows the luminous mind which was capable of looking 
through the most complex and minutely intricate subject. 

When the reader understands how Mr. Hammond has abridged the 
Reports, he will not be astonished at his remark, above quoted, that 
these volumes will be found to contain the pith and marrow of the 
English Common Law decisions for the last ten years. These, indeed, 
will be found here, as they are also to be found in the volumes of 
Reports in Sergeant and Lowber’s condensed edition of the Common 
Law Reports. That the period of the last ten years is the most im- 
portant in the judicial history of England; and that Best, Park, Bosan- 
quet, Abbott and Littledale have never been equalled,—aye, surpass- 
ed,—in judicial abilities, in the proud annals of English Law, it is sheer 
ignorance to assert. It is not a little singular that Mr. Hammond has 
omitted in this group the name most eminent, after Lord Tenterden, 
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if not indeed superior to his lordship in every thing but station, of all 
who have been on the bench during the last ten years,—we mean Sir 
John Bayley, whose knowledge of the common law was most profound, 
and whose whole judicial course has been marked by the most uniform 
ability and fidelity. Best was a celebrated advocate, and a ready, and 
often powerful judge, but not always safé. Bosanquet and Littledale 
have been respectable members of the Court. Park (not Baron Parke,) 
is in no wise remarkable. Without, however, speaking of these dis- 
tinguished names in terms other than those of the highest respect, it 
will not be unjust to say that they cannot be placed in comparison with 
Mansfield and Buller, the two. great lights. of Westminster Hall, of the 
last century, by the side of which all who have since occupied their 
places ‘ pale their ineffectual fires.’ The volumes ‘of Burrow, Cowper 
and Douglas, in which are preserved the beautifully reasoned judg 
ments of Lord Mansfield, constitute an epoch in English Jurispruderce, 
which will be felt to the latest times, when the faint lines which mark 
the era of the last ten years will no longer be discerned in the distance, 
or will be absorbed in the enduring traces left: by that legisttive Re- 
form of the law, which is the characteristic of this age. 


A General Digest of the Law for the year 1834-containing all the Re- 
ported Decisions in all the Courts; togeth* with the Rules of Court, 
from | Will.1V. By Henry Roscog,of the Inner Temple, Esq. 
Barrister at Law. London. 1835... ap- 742. 


Mr. Roscoe, though yet a young nan, has contributed much to the 
advance of professional knowledeé- His works, already numerous, 
have been ably and faithfully prepared, and have been of essential ser- 
vice to the practitioner. His work on Eyidence we regard as of very 
high value, and we are anxiusly expecting the publication of his work, 
already announced, on Exdence in Criminal Cases. His name alone 
gives assurance that th: present work is well executed. 

Mr. Roscoe states 2 his preface, that the method pursued by him, 
in the preparation « this work, has been, after the perusal of a case, 
in one of the contemporary Reports, either to adopt the marginal note, 
or, if he thought it capable of being usefully abridged or altered, to 
abridge or ater it accordingly. To this abstract he has added the 
names of the cases cited in the argument and judgment, for the pur- 
pose of sfording a reference to authorities where the volume contain- 
ing the report in question cannot readily be obtained. Mr. Roscoe 
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thinks, also that the insertion of these authorities will be found usefu! 
in promoting a practice of great importance,—that of noting, in the 
margin of the Reports the names of the modern cases. The cases are 
arranged with skill and classed under proper heads. To each indi- 
vidual case, an under-title is added, as in the Digest of Reports in our 
Journal ; so that the eye may with ease distinguish what particular 
point of the general branch of law was involved in the decision. 


Practical Directions for taking Instructions for, and drawing Wills ; 
with an Appendix of Precedents. By Wittiam Hueues, Esq., of 
Gray’s Inn, Barrister at Law. London. 1833. 12mo. 


This volume, small as it is, appears to have been written in consid- 
erable haste. It is of quite an elementary character and will be very 
useful to practitioners who are called upon to draw up wills. Its ob- 
ject is togive practical hints to persons taking instructions for drawing 
wills, in ot’er to discern in what manner the testator may wish to dis- 
pose of his property ; to point out the most effectual means of carry- 
ing his intentioy into effect, by explaining the manner in which the 
different estates end interests should be limited, and by referring to 
the forms which may be best adapted for that purpose, and which are 
given in an appendix ; and also to point out the formalities requisite to 
be attended to in the execution. 

The forms are arrangeQin distinct clauses, which may be selected 
as occasion may require; ant in order to prevent any difficulty from 
arising as to their order and arangement, several skeleton wills are 
supplied, by which itis shown in What order the different clauses should 
be placed, so as to adapt them to algost every possible purpose. 

In the Introductory Chapter, the lexgths to which courts have gone 
in order to effectuate the testator’s intestion are commented on. The 
second chapter furnishes practical suggesions for taking instructions 
for wills. The enquiries to which the person about to prepare the will 
should direct the attention of the testator, are »xpressed in a short and 
didactic manner. The third chapter furnishes jractical directions for 
drawing wills, in regard to the property on whichthe will is intended 
to operate, the description of the devisee, the devise; and bequests in 
trust, the devises and settlements of real estate, provisinns for children 
and legacies. The fourth chapter treats of the execution and attesta- 
tion of wills,—of the execution of wills of real and persona estate,—o 
what will be a valid execution within the statute of frauds,—conclu 
ding with practical observations, which are highly useful and impor- 
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tant. In the fifth chapter the rules with regard to the revocation of 
wills are considered ; in the first place, express revocations, and in the 
second place, implied revocations, arising either from subsequent con- 
veyances, or marriage and the subsequent birth of children. The sixth 
and last chapter, treats of the republication of wills. These chapters 
occupy only 135 pages of the volume, the remainder of which is taken 
up by a valuable collection of precedents. 


A Practical Treatise on the Law of Bonds, with an Appendix of Forms, 
Declarations and Pleas. By Epwin Trrrex Hurustone, Ese. of 
the Inner Temple, Barrister at Law. London. 1835. 


This work appeared in London as Jate as last March. It has since 
then been reprinted in our country, forming part of the July number uf 
the Law Library. The object of the author has been to collect and 
arrange the numerous cases relative to the Law of Bonds. In pursu- 
ing this object, he states that the early decisions have been examined 
and referred to, so far as they are applicable to the present law. It is 
said by the author, however, that upon perusing the cases collected in 
the old Abridgements, it appeared that a great portion of the questions 
brought before the courts, have arisen from the various and unsettled 
terms formerly used in creating an obligation, and the ambiguity con- 
sequent therein ; and that, therefore,—the nature of a bond being now 
better understood and its form settled by practice,—many of the early 
decisions are no longer important. 

The first chapter treats of Bonds in General ; the second of Bonds 
with Condition, under which are considered the nature and requisites 
of a good condition, and therein of conditions unlawful at common law 
or by statute ; the construction of the conditions and recitals; the per- 
formance or breach of the condition. The third chapter, which treats 
of Stamps, contains little that will be interesting to a practitioner of 
our country. In the fourth chapter are discussed the natare and re- 
quisites of those particular bonds upon questions which most frequent- 
ly arise in practice; as bail-bonds, replevin bonds, administration 
bonds, bastardy bonds, annuity bonds, arbitration bonds, bonds to re- 
place stock, bottomry and respondentia bonds, post obi: bonds, and in- 
demnity bonds. Chapter fifth treats of Joint and Several Bonds ; Chap- 
ter sixth of the Proceedings against Heir and Devisee on the Bond of 
Ancestor or Devisor. In Chapter seventh is considered the important 
subject of the Liability of the Obliger, generally, and as Surety ; in 
Chapter eighth is the effect of Changes by Death, Marriage, Bank- 
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ruptcy, or Insolvency; in Chapter ninth the effect of the Alteration 
and Cancellation of a Bond ; and in Chapter tenth, the Remedy by Ac- 
tion, Assignment of Breaches, and Pleadings. 

The Appendix contains Forms of common occurrence, selected, it is 
stated, from approved precedents, by attention to which others may be 
readily framed to meet particular cases. Some Declarations and Pleas 
prepared in conformity with the new Rules, to which we have before 
alluded in this Journal, have been added at the end of the volume. 

This work is, like the general run of English law books, merely a 
rough and hasty digest of the cases, constructed with little mental ef- 
fort on the part of the author. It is a cento, composed of scraps and 
excerpts, from the marginal notes of the Reports, without anything of 
an elementary character to facilitate the acquisition of the law relating 
to bonds by a student. On this account it will be chiefly useful to the 
practitioner. Such sentences as the following frequently occur, show- 
ing great marks of haste; ‘It:is necessarily incumbent on the sheriff 
to inquire narrowly into the circumstances and responsibility of the per- 
sons taken as sureties ; it is sufficient if they are apparently, though 
not actually so.’ A legal proposition, most especially, should be ex- 
pressed grammatically, and with the greatest care. 


The History of the Boroughs and Municipal Cerporations of the United 
Kingdom, from the Earliest to the Present time ; with an examination 
of Records, Charters, and other Documents, illustrative of their Consti- 
tution aad Powers. By Henay ALworth Mereweruer, Serjeant 
at Law, Solicitor General to the Queen; and ArcuisaLp Jonny 
Srepuens, M. A.. F. R.S. Barrister at Law. 3 Vols. London. 
8vo. pp. 2413. 


This very extensive and costly work will be of little use in our 
country. ‘i'he present proposed reform of the Municipal Corporations 
in England, makes it a publication 6f high consequence there. Its 
chief merit isin the fidelity with which its learned authors have brought 
together all the Records, Charters and other Documents illustrative 
of the subject. The work, indeed, can aspire to mo other character 
than that of a compilation. The very words of the reeords, docu- 
ments or authors to which reference is made, are given ; such obser- 
vations as appeared requisite being added. Prefixed to the main body | 
of the book is an Introduction, the object of which is to point out the 
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result of the compilatien, in an intelligible form tothe general reader. 
The authors deserve credit for the patience with which they have 
waded through such an immense body of materials, which could hard- 
ly be interesting to any one in whom the spirit of the devoted anti- 
quary was not incarnate. We do not feel disposed to bestow upon 
them credit of a higher character. The style of the work, where the 
authors suspend their compilation and speak for themselves, is or- 
dinary. 

The History commences with the British period, and passes through 
that of the Romans; but in the Saxon times, however, the authentic 
documents begin, and before them, no certain information exists. The 
Saxon laws are, therefore, extracted, followed by that portion of Domes- 
day which relates to that era. Larger extracts from this valuable re- 
cord, referable to the reign of William the Conqueror, the time of its 
compilation, are added. The charters, which are extracted, form an 
interesting part of the undertaking, and assume an interesting charac- 
ter from the time in which they were granted, and from the nature of 
the grants. They are arranged chronologically,—the only mode by 
which the several kings can now be represented as speaking the Jan- 
guage they really intended to use; and bythat means, their grants 
are explained and illustrated by the light which they throw upon each 
other,—a comparison between them tending to establish the occasion- 
al changes in the nature, language, objects, and effects of those grants 
of thecrown. Extracts are also given from the legal documents of the 
period, which tend to illustrate the general subject, particularly from 
the ancient statutes and law authorities. One of the principal infer- 
ences drawn from these documents is that burgesses were the perma- 
nent free inhabitants of the boroughs and that non-resident burgesses 
were first introduced in direct defiance of the parliamentary writ, and 
the statutes of the realm, in the instances of persons elected as repre- 
sentatives ; and afterwards extended by usurpation to electors, partic- 
ularly on the Restoration of Charles II. The means of arriving at a 
correct judgment with respect to the history and rights of Municipal 
Corporations in England, it is stated, are here for the first time laid be- 
fore the public. The authors observe that they have no hypothesis to 
maintain,—no object to serve,—no party to flatter, and no other end 
in this research than the desire of finding out and vindicating the truth. 
It is possible, they add, that the right path may be discovered more 
easily than by those, whose greater abilities were diverted from it by 
some wrong bias; although amongst them should be included the 
names of Sir Edward Coke, Prynne, Petyt, Tyrrel and Willis. Be- 
sides, it may be added, the numerous public records, now so readily ac 
cessible to all give the inquirer of the present day incalculable advan- 
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tages over those of former times, when the most important papers were 
either lying together in confused scraps, or, if partially arranged, were 
accessible only to a few, and those indisposed to make the proper use 
of them, or inclined to pervert and misrepresent them. 


Reports of Cases argued and determined in the Supreme Judicial Court 
of the State of Maine. By Simon Greenzear, Counsellor at Law. 
Vol. {X. Portland. 1835. 


This is Mr. Greenleaf’s last volume. We feel like parting with an 
old friend, in bidding this able and learned Reporter farewell, in aline 
of duty which he has for so long a time so honorably and usefully dis- 
charged. The decisions of the Supreme Court of the State of Maine 
have been reported by Mr. Greenleaf, throughout nine volumes, wit) 
as much ability as has ever before been brought to a similar task. We 
do not mean that he has emulated Lord Coke in interspersing, from 
the exuberance of his learning, comments on the points decided, which 
are so curiously wrought into the very body of the judgments of the 
Court, that it is often a matter of no little difficulty to determine what 
was the opinion of the Court, and what that of the learned Reporter. 
Mr. Greenleaf has confined himself to the dry labor which strictly be- 
longed to his office, without seeking to recommend himself except by 
his proper performance ofthis. He has not appended notes, save in 
one or two instances; nor has he interposed any opinions of his own. 
The statements of facts in the cases are characterized by ruccinctness 
and clearness ; the arguments of counsel are faithfully preserved, and 
we cannot but shrewdly suspect are sometimes indebted to the care 
of the Reporter, for something of their form and comeliness ; but, above 
all, the abstracts, or marginal notes,—the test and argumentum crucis 
of a Reporter’s ability and fitness for his station,—are prepared with the 
greatest care, and evince the nicest perception of legal points. This 
is not the proper occasion to consider the peculiar state of jurispru- 
dence in Maine or the character of its judiciary, but we cannot refrain 
from saying that, in our opinion, this State is deeply indebted to Mr. 
Greenleaf’s labors for the degree of estimation in which the opinions 
of its Court are held among the profession throughout the country. 
Like a faithful artist, by his skill and ability, he has thrown around his 
materials an interest and value which they could not receive from any 
common hand. Justice, however, requires that we should express our 
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strong sense of the farther obligation which is due to the late able 
Chief Justice of this State, who, during all the time for which Mr. 
Greenleaf has reported, presided over the Supreme Court with un- 
wearied industry, fidelity and learning. 

About a third of the present volume is occupied by Reports of cases ; 
the remainder is taken up by an admirably constructed digest of all Mr. 
Greenleaf’s Reports, covering a period from the year 1820 to the year 
1832 inclusive. In the preparation of this Digest, al] the marginal ab- 
stracts of the cases have been revised and corrected, and every point 
brought out which was either decided, or expressly doubted by the 
Court; as well as some of the more important questions which were 
raised at the bar, but not mentioned in the judgment. To have en- 
larged the work, Mr.Greenleaf very properly observes, by the addition 
of the obiter dicta, would not add to its value, and might lead to uncer- 
tainty and confusion. The point decided is, with very few exceptions, 
stated only in one place; but references to it are made under other 
heads, where it was supposed that some might expect to find it. Re- 
ferences are also made, at the end of many of the titles, to other places 
where something analogous may be found; not, however, so connect- 
ed with the principal title as to call for its insertion in that place. We 
would recommend Mr. Greenleaf’s Digest as a model. The whole 
method and casting, if we may use such a word, show that its author 
is a thorough master of the law, relating to the various cases which he 
has classified and arranged. Every thing is neat and in its proper 
place. It is a pleasure, which,—wearied with the coarse and negli- 
gent style of many reporters,—we wish we could prolong, to peruse, 
and to write in the hope to induce others to peruse, the labors of our 
present suthor. The regret, which we feel in losing him from the 
ranks in which he has filled a place, so distinguished ever since, and 
long before, the commencement of our labors in this Journal, is chas- 
tened by the knowledge that he has only exchanged the field of his 
duties, and that he now occupies another position in the army of the 
‘ faithful few ’ engaged in the cause of jurisprudence, where his exer- 
tions will be, perhaps, more extensively and beneficently felt even than 
heretofore. We need not remind the reader that Mr. Greenleaf has 
discharged the duties of Professor of Law, as associate with Mr. Jus- 
tice Story, at Harvard University, for the two last years with eminent 
usefulness and success. The profession look to him for works, in the 
performance of the duties of his professorship, which shall extend the 
means of study, and contribute to raise the character of the jurispru- 
dence of our country. 








INTELLIGENCE AND MISCELLANY. 





Death of Chief Justice Marshall—_Joux Marsuatt, Chief Justice of 


the Supreme Court of the United States, died in Philadelphia, at 6 
o’clock on the evening of Monday the 6th day of July. 

The eminent public services of this great man, the deep and uni- 
versal confidence reposed in his ability and worth, and the sentiment 
of veneration entertained for his private virtues, render this loss one 
of the most afflicting that our country could sustain. His health had 
been for some time declining, and there was little hope that the term 
of his existence could be extended for a much longer period; but no 
period could occur, when the loss would not have been felt throughout 
the country as that of one of its greatest benefactors. 

Chief Justice Marshall was born in Fauquier County, in Virginia, 
on the 24th of September, 1755. He was the son of ‘Col. Thomas 
Marshall, a man of talent and education, but of limited fortune, whose 
ability was always spoken of with admiration by his son. His early 
instruction was of a very imperfect character; he was indebted to his 
father for that which related to the English language, but principally 
to his own efforts for his classical attainments. In his opening man- 
hood, he engaged with zeal and ardor in the patriotic cause ; in 1775, 
he received the appointment of lieutenant in a company of minute 
men, and subsequently rose to the rank of captain. At the beginning 
of the war, he fought against Lord Dunmore, at the battle of the Great 
Bridge, and some time later, in those of Brandywine, Germantown, 
and Monmouth. In 1781, there being a redundancy of officers in the 
Virginia line, he resigned his commission, and devoted himself to the 
practice of the law. He had been admitted tothe bar during the 
previous year, a part of which he had spent in Virginia. It is hardly 
necessary to add, that notwithstanding his youth, his military career 
was distinguished by the same intelligence and excellent qualities, 
that shed such lustre on the course of his after life. 

Immediately after the capitulation of Lord Cornwallis, Mr. Marshall 
began to pursue with assiduity the practice of the law, and soon rose 
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to eminent distinction. In the spring of 1782, he was elected a mem- 
ber of the State Legislature, and before its close, a member of the 
Executive Council He was married in 1783, to Miss Ambler, a 
daughter of the treasurer of the State. This lady, after a long term of 
sickness and suffering, descended a few years ago tothe grave. In 
1784, he resigned his place at the executive board, and resumed his 
professional pursuits ; but immediately afterwards, and again in 1787, 
he was re-elected to the Legislature, and took an active and efficient 
part in the momentous controversies of the time. He was also a mem- 
ber of the Convention, called together in Virginia, for the ratification 
of the Federal Constitution. In this remarkable assembly, in which 
the most commanding eloquence and talent were liberally displayed, 
no man exhibited greater power of reasoning or patriotic ardor than 
Mr. Marshall. 

Mr. Marshall continued in public life, as a member of the Legisla- 
ture of Virginia, till the close of its session in 1791. He then retired 
for three years, but was returned again in 1795, and distinguished 
himself by an argument of remarkable ability, on the power of the 
Federal Executive to conclude a commercial treaty. This was at the 
time when the country was agitated by the controversies growing out 
of the treaty negotiated with Great Britain, by Mr. Jay. In the fol- 
lowing year, he was invited by Washington to accept the office of 
Attorney General, but declined it, {on the ground that it would inter- 
fere with his extensive practice in Virginia.p When Mr. Monroe was 
recalled from France, Mr. Marshall was urged by Washington to ac- 
cept an appointment, as his successor. This also he was compelled by 
urgent private considerations to decline. But when Mr. Adams, who 
had in the mean time succeeded to the Presidency, appointed him an 
envoy to that country, in conhexion with Mr. Gerry and General 
Pinckney, he accepted the appointment. The envoys were, however, 
not accredited by the French Government, and in the summer of 1798, 
Mr. Marshall returned to this country. 

On his return he was solicited by Genera] Washington to become a 
candidate for a seatin Congress. He yielded with reluctance, and be- 
ing eleeted after a severe contest,took his seat in December,1799. While 
he was a candidate for this station, he declined a seat on the bench of the 
Supreme Court of the United States, which became vacant by the 
death of Judge Iredell, and was offered him by President Adams. 
The session of Congress in the winter of 1799-1800 was a very me- 
morable one. In the debate on the resolutions offered by Mr. Livings- 
ton, relative to the case of Thomas Nash, alias Jonathan Robbins, a 
case too long to be here detaile i, and doubtless fresh in the recollec- 
tion of many readers, Mr. Marsiall spoke in opposition to them with 
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admirable force and talent. His speech on that occasion is preserved ; 
it is regarded as one of the most remarkable arguments of its author ; 
and a higher estimate of his merit could not easily be made. 

In May, 1800, Mr. Marshall was nominated by President Adams, to 
the office of Secretary of War. He desired that the nomination might 
be withdrawn, but his request was disregarded, and it was confirmed 
by the Senate. Shortly afterwards, he was called to succeed Mr. 
Pickering as Secretary of State. On the resignation of Chief Justice 
Ellsworth, the President advised with Mr. Marshall respecting the 
appointment of his successor, who at once recommended Judge Pat- 
terson. This was an appointment, which the President was reluctant 
to make, from an unwillingness to wound the feelings of Judge Cush- 
ing, who.was the senior of Mr. Patterson on the bench. The office 
was then offered to Mr. Jay, who declined it, and the President imme- 
diately nominated Mr. Marshall, who on the 31st of January, 1801, ac- 
cordingly became Chief Justice of the United States. 

It were equally vain and needless to attempt to convey an adequate 
idea of the extent and value of the official labors of Chief Justice Mar- 
shall. For a period of nearly thirty-five years his matchless intellect 
and admirable virtues have constituted the magnetic and benignant 
power, which has bound the orbs of our magnificent system of gov- 
ernment together, while the disturbing ferces of party, rivalry and 
suffering, have often tempted them to rush asunder. The qualities of 
his mind were such, as led him instinctively into the paths of truth ; 
and he illustrated these paths so fully and clearly with the light ef 
profound sagacity and resistless reasoning, that men were led to dis- 
trust the judgment, whose conclusions were not in unison with his. 
No man had ever a stronger influence upon the minds of others. That 
influence was not founded only on his intellectual superiority ; it was 
sustained and elevated by that perfect purity of purpose, that true sim- 
plicity and kindness of heart, that deep reverence for virtue and reli- 
gion, which will cause his memory to be honored so long as true pat- 
riotism shall be venerated by the sons of men. ; 


The foregoing sketch is taken from the columns of the Boston Dai- 
ly Advertiser. Resolutions have been passed at meetings of the differ- 
ent bars throughout the country, expressive of respect and attachment 
to the distinguished dead. 

Ata meeting of the Philadelphia Bar on the 7th July, appropriate 
resolutions were passed, one of them recommending to the Bar of the 
United States to codperate in erecting a monument to the memory of 
Chief Justice Marshall at some suitable place in the City of Washing- 
ton. A committee of thirty was appointed to make arrangements witl 
their brethren in other places for carrying this resolution into effect 
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It was also resolved to wear crape thirty days, and if consistent with 
the arrangements of the near friends of the deceased, to accompany 
his remains in a body to the place of embarkation from Philadelphia on 
its way to Richmond. A committee of six, consisting of Mr. Justice 
Baldwin, of the Supreme Court of the United States, Richard Peters, 
John Sergeant, William Rawle, Jr., T. 1. Wharton and E. D. Ingra- 
ham, was appointed on the part of the Bar, to accompany the remains 
of the Chief Justice to Richmond, and to attend the funeral there. 
Joun SERGEANT was appointed to deliver a eulogy on the deceased at 
some future time, to be hereafter designated. 

At a meeting of the Bar of New-York on the 9th July, resolutions 
were passed of a similar character with those of the Bar of Philadel- 
phia; also, one requesting CuanceLior Kent to pronounce a eulogy 
on the character and virtues of the deceased. 

Ata meeting of the Bar of Boston on the 13th July, resolutions were 
also passed of a similar character. It was resolved, also, that the Presi- 
dent,of the Bar, in behalf ef the Bar, should move the Circuit Court of 
the United States for the First Circuit, on the next day of its session in 
Boston, that these proceedings be entered on the records of the Court. 
Mr. Justice Story, on the ensuing day, upon motion made according- 
ly, directed the resolutions to be entered-upon the records of the Court, 
accompanying the direction with some remarks on the deceased, ex- 
pressed in the warm and felicitous manner which characterizes this 
eminent judge. Mr. Justice Story has been appointed to pronounce 
an address to the Bar on the life and professional character of the late 
Chief Justice ; and the brethren of the profession in the State of Mas- 
sachusetts, and in the counties in other States adjacent thereto, have 
been invited to attend, by themselves or their delegates, at the delive- 
ry thereof. 

Other resolutions have been passed by different Bars, and by vari- 
ous assembles of our fellow-citizens throughout the country. Horace 
Bryney has been appointed to pronounce an eulogium upon the de- 
ceased before the Common Council, of the City of Philadelphia. 


Reports of the Supreme Court of the United States. The following 
letter properly belongs to the Correspondence which was published in 
our last number, in relation to the proposed publication by Mr. Coxe of 
the decisions of the Supreme Court of the United States. Being 
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printed in a different paper from the other ‘letters, we were unaware 
of its existence until our attention was called to it by the kindness of 
a distant correspondent. We accordingly insert it, even at this late 
day, as an act of justice to Mr. Coxe, but we cannot forbear adding, 
that we regret the spirit in which it is written. 


f Washington, March 15, 1835. 
Ricwarp Peters, Esq. 


Srr: Various engagements of an important character have so fully 
occupied my attention for the last few days, that it has not been con- 
venient, or indeed scarcely practicable, to make an earlier reply to 
your communication of the 11th instant. J regret to perceive such a 
manifestation of feeling as that paper exhibits, being wholly uncon- 
Scious of having done anything justly calculated to awaken it. 

You are pleased to designate the publication, of which I apprized 
you, as ‘an unwarrantable proceeding.’ Upon this point I must be al- 
lowed to differ with you in opinion; and, so long as the question re- 
mains undecided judicially, you cannot but allow that ample ground 
exists for great difference of opinion as to the extent of the rights of 
the Reporter of the Supreme Court, and as to what may amount to an 
interference with these rights. 

So far as I'am myself interested in this question, I may remark, that 
heretofore I have exercised what has ever before been considered as 
an undoubted right, the privilege of reporting, from my own notes taken 
in Court, the arguments and decisions of that tribunal, not only with- 
out incurring the complaint of your predecessor, but with the distinct 
approbation of several of the Judges. 

Indeed, the point of your objection is not, to my mind, very distinct 
You assure me, that it is to you ‘ a matter of perfect indifference; and 
yet indicate a degree of feeling not easily reconcileable with such an 
assertion. 

it would seem that this excitement has been produced, not by any 
considerations of a personal character, but as the champion of the 
Court, whose dignity and respect you appear to think are threatened 
by the contemplated publication. The reference you have made to 
any language of mine, in regard to that tribunal, is wholly irrelevant 
upon any other view of the subject, and perhaps not entirely pertinent 
even upon this. Of this I may assure you, that I entertain too exalted 
an opinion of the members of that Court to apprehend that they will 
permit themselves to imbibe unfavorable impressions of any individual 
from the reports made of private conversations. When a faithful 
representation is made, even of such conversations, I cannot anticipate 
that I shall lose any thing in their estimation, 
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If your interest in this matter be such as I have conjectured, it may 
be as well to apprize you that it is my intention hereafter, as hereto- 
fore, to express the opinion which I sincerely entertain in regard to the 
decisions and proceedings of the Court. Even if I held the office of 
‘the selected reporter’ of those decisions and proceedings, it would not 
comport with my sense of self-respect, or my ideas of duty towards that 
tribunal, to yield my judgment implicitly to theirs. I should scorn to 
hold even that exalted office by a tenure which would require, that while 
I was rarely competent to anticipate correctly what judgment would be 
pronounced, upon even the simplest case, it would be required of me to 
laud each decision, when delivered, as the evidence of the most pro- 
found learning and most unerring judgment. These, also, are matters 
in which you have not now to learn, for the first time, that our opinions 
are not in entire accordance ; and my esteem of the characters of the 
gentlemen who occupy that bench, is such, that I believe I can easily 
anticipate their judgment, should the question be fully and fairly pre- 
sented for their decision. 

I apprehend, however, that the Supreme Court is fully competent to 
vindicate its own dignity whenever it may be menaced or assailed, 
without the gratuitous interference of myself or even of ‘their select- 
ed reporter.’ 

We shall, [ presume, henceforward fully understand our relative po- 
sitions. It is my intention to maintain my own rights, without in- 
fringing yours; and I shall look fora corresponding deportment at your 
hands. Your obedient servant, 

RICHARD S. COXE. 


Foreign Notices of Mr. Justice Story’s Commentaries on the Conflict 
of Laws. Since our last number we have seen several very flattering 
notices of these Commentaries in foreign Journals. The London 
Monthly Review has spoken of them in the highestterms. The Scotch 
Law Journal, an able periodical, published at Edinburgh, has used the 
following language with respect to them: 

‘ Dr. Story’s work is altogether of so excellent a description, and be- 
tokens a mind so completely imbued with the purest principles of legal 
philosophy, that it ought to be in the hands of every person who aims 
at studying, in an intelligent way, the higher departments of profes- 
sional knowledge.’—Law Journal, No. XI. 

From the following notice in the Perthshire Courier, we learn that 

21* 
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the work has received the sanction of the high and unqualified appro- 
bation of Lord Brougham. 


‘We have perused with riuch pleasure, and not a little profit, these 
most learned Commentaries, on a branch of Law most universal in its 
application, but most abstract in its principles. We understand that 
this American work was recommended by Chancellor Brougham, who 
gave the performance the sanction of his high and unqualified appro- 
bation. The subject is.one of great difficulty, involving not only the 
principles which bind together individuals, as members of so many 
communities, but which hold in federal connection the various nations 
of the globe,-as forming one great family. America, from the number 
of its independent states, regulated by diversified laws, is, a rich field 
for the Jurist, in reducing to principles the practice of different States 
in receiving the laws and usages of their neighbors. The learned 
Commentator has availed himself of his situation, to draw, copiously 
from the American practice, but he has also studied attentively the 
works of the Civilians and Jurists of every nation, nor has he servilely 
adopted their dogmas, but with the true spirit of, philosophy he has 
ventured to think for himself, and has often thrown much light on the 
obscure doctrines.of early commentators, and reconciled conflicting 
opinions and opposing authorities. No person who pretends to be a 
lawyer, in asense above the mere routine of dry form and detail, should 
be without this important addition to legal literature, nor, possessing it, 


permit its pages to be without many a frequent and attentive perusal.’ 
—Perthshire Courier. 


The London Legal Examiner, in reviewing this work, says: ‘Pro- 
fessor Story has long been known to the jurists of every country in 
Europe, as one of the few great masters of the science of jurispru- 
dence that the world at present possesses, and one who has been main- 
ly instrumental in pushing forward those legal reforms, which have of 
late years done bonor to the United States. The influence of his pa- 
triotic exertions has not been confined to his native country. The ex- 
ample of the daughter has stimulated the parent, and England has, 
during the last five years, made greater advances towards perfecting 
her system of jurisprudence, than during any century of her previous 
history. We hail the work of Professor Story, not merely on account 
of its intrinsic beauties, but also as a means of promoting an interest in 
the study of jurisprudence. The power with which he has balanced 
conflicting arguments, and the learning which he has displayed in trav- 
elling through the heavy labors of his predeeessors, and extracting 
from them the pith of their reasonings, must delight every inquisitive 
mind, and justify us in a hope, which they who peruse the book will 
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not think extravagant, that the Treatise on the Conflict of Laws may 
prove the foundation in this country of a school of jurisprudence.’ 

In two late numbers of the Critical Journal for Jurisprudence and 
Legislation of Foreign Countries,—a periodical of the highest respec- 
tability, edited at Heidelberg by Messrs. Mittermaier, and Facharie, 
one of the first jurists Germany has now to boast of,—are reviews of 
Mr. Justice Story’s Commentaries on the Constitution of the United 
States, and on the Conflict of Laws. The review of the Commenta- 
ries ori the Constitution is by Proressor R. Mount, of Turbingen; 
that.en the Commentaries on the Conflict of Laws is by M. Mrrrer- 
MAIER. Both speak in the most flattering terms of the works of our 
distinguished fellow-countryman, and examine at considerable length 
their various’ merits. M. Mittermaier regrets but one thing, namely, 
that Mr. Justice Story was able to read the Latin works of the Ger- 
man jurists only, as his grasping mind would have made a still richer 
harvest had he been able to gather also from the works written in Ger- 
«man. We hope to be able to present our readers, in our next number, 
with a fuller account of these interesting articles. Every citizen who 
feels an interest in the jurisprudence of his country must receive a 
pleasure, of no ordinary character, in perusing the able criticisms of 
~ these distinguished German jurists. 


Manuscript Year Book. We observe that Serjeant Merewether and 
Mr. Stephens, in their extensive work on Corporations, quote the Man- 
uscript Year Book, which fills up the chasm in the printed volumes, 
from the 10th to the 17th year of the reign of King Edward III., and 
which is in the possession of the Society of the Inner Temple. We 
are informed, in a note, by these gentlemen, that the public are likely 
to be indebted to the learning and industry of Mr. Manning for a trans- 
lation of this important volume. 


Scotch Law Books. The following titles of some late publications 
relating to the law of Scotland, are taken from the advertising sheet of 
the intelligent publisher and law-bookseller of Edinburgh, Mr. Thomas 
Clark. We have appended opinions that have been expressed with 
regard to some of these books. Lord Stair’s Institutes have a repu- 
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tation confirmed by time. Of Mr. Brodie’s Supplement, according to 
our impression from rather a hasty survey of it, too high an opinion 
cannot be expressed. We hope that the Scotch Law will be studied 
in our country ; we intend to call the attention of our readers to the 
importance of it in some future number. 


Stair’s Institutions of the Law of Scotland, with Commentaries, and 
the Law brought down tothe present time. By Grorer Bronte, Esq. 
Advocate. *,* The Supplement may be had separately—Price ll. 
11s. 6d. 


{[Lorp Wynrorp, in the appealed case of Dawson, &c. v. Magis- 
trates of Glasgow, referring to a passage which was quoted by coun- 
sel from Sir Thomas Hope’s Practics, says, ‘ [t is a passage of no au- 
thority whatever; itis a passage found fault with by Mr. Bropre in 
his EXCELLENT EDITION of Lord Stair’s Institutes.’—And again, 

‘The work of Lord Stair, your Lordships know, is a book of the 
highest authority ; he is the Lyttleton of Scotland.’ 

‘Mr. Brodie’s Note on Burgage Tenures, the subject under discus- 
sion, is styled by his Lordship “ very able.”’—See Wilson and Shaw’s 

, Vol. IV. Part I. p. 89, 90. 

*Brodie’s Stair is a masterpiece of editorial precision and industry. 
The notes are literally crammed with the most valuable matter; and 
some of the disquisitions on nice points of Jaw display great vigor of 
understanding, united with infinite legal acuteness. e would par- 
ticularly notice the editor’s views of the Marriage Law, and likewise 
of the Law of Entails, which are really above all praise, exhibiting an 
extent and variety of learning altogether extraordinary. Mr. Brodie is, 
indeed, a man of the most invincible perseverance. Whatever sub- 
ject he undertakes he probes to the bottom, and seems to consider 
nothing accomplished while any thing remains to be done.’—Caledo- 
nian Mercury, Art. Scotch Bar. 

‘Of the Institutions of Lord Stair, a new edition has been very care- 
fully collated and prepared by Mr. Brodie, in which will be found a use- 
ful collection of Cases and Observations, in the shape of notes.’—Pro- 
fessor Bell’s Outline of Lectures on Scots Law. 

‘Lord Stair’s work is an astonishing performance. It is a complete 
Institute of the Law, in all its principles and forms, so profound and 
circumspect, that time has only increased its usefulness, and disclosed 
deeper excellences, and delivered with such luminousness and simpli- 
city, such dignified weight and brevity, that the reader feels as if he 
were listening to an oracle — his brief sententious precepts from 
some great judgment-seat.’—Edinburgh Review, No. CI.] 


Supplement and Index to Stair’s Institutions of the Law of Scotland. 
By Georce Bronte, Esq. Advocate. In one vol. folio. 

[*,* This volume comprises a treatise on the Mercantile Law of 
Scotland, particularly on the Contract of Sale of Moveables, including 
delivery, anc a contrast between the English and Scottish law on the 
subject ; with stoppage in transitu—Law of Lien—Mercantile Guar- 
antee—Law of Shipping, &c. &c. &c. 

‘This Supplement shows, indeed, the great industry and labor be- 
stowed by the indefatigable editor, Mr. Brodie, on the several matters 
of Lien—Sale—Shipping, &c. é&c."— Greenock Advertiser. 
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Elements of Scots Law, in the Form of Question and Answer ; 
with a copious Appendix, containing Forms of Writings, for the pur- 
pose of Reference and Illistration. By Georee Lyon, Teacher, and 
Lecturer on Civil Law. Revised and corrected edition. 


A Digest of cases decided in the Courts of Session, Teinds, and 
Justiciary, and in the House of Lords, from 1821 to 1832; in the Jury 
Court, from 1815 to 1832; and of a Selection from recent Statutes, 
and English Reports. By Patrick Saaw, Esq. Advocate. 


Reports of cases decided in the House of Lords, upon Appeal from 
Scotland. From the commencement of the reign of George II. By 
J. Cratere and J. 8. Srewarr, Esqrs. Advocates. 

{With the exception of the volume published by Mr. Robertson, no 
collection of these valuable Decisions has ever been made; although, 
from the numberjof important cases which they include, (many of which 
are not noticed at all in the Court of Session Reports, or, if noticed, 
have been since reversed,) such a compilation has been generally ad- 
mitted to be a great desideratum. The present publication forms a 
sequel to the work of Mr. Robertson, and will thus afford, in union 
with the latter reports, a complete collection of all cases which have 

_ been decided upon appeal from Scotland.] 

Cases Decided in the House of Lords on Appeal from thé Courts of 
Scotland, from 1821 to 1824. Reported by Patrick Saaw, Esq. Ad- 
vocate. 2 vols. 8vo. 

Cases Decided in the House of Lords on Appeal from the Courts of 
Scotland, from 1825 to 1831. Reported by James Whison, and Pa- 
Trick SHaw, Esqrs. Advocates, 5 vols. 8vo. 

NV. B.—The Speeches are revised by the Lord Chancellor and Lord 
Wynford. 


Reports of Proceedings in the High Court of Justiciary, from 1826 to 
1829. By Davin Syme, Esq. Advocate. 

Cases Decided in the Court of Session, Jury Court, Teind Court, 
and High Court of Justiciary, Reported by Parniexk Suaw, ALex- 
ANDER Dun top, and J. M, Bex, Esqrs. 

The Scottish Justices’ Manual; being an Alphabetical Compendi- 
um of the Powers and Duties of Justices of the’ Peace within Scotland. 
And of those points of law which they are most frequently called upon 
to decide. With an Appendix of Forms, Statutes, &c. and a copious 
Index. By Wituiam Brarr, Esq. Advocate, formerly one of the Act- 
ing Justices of the Peace of the County of Linlithgow. 

A Historical Treatise on Trial by Jury, Wager of Law, and other 
co-ordinate Forensic Institutions, formerly in use in Scandinavia and 
Iceland. By Tuort. Gupm. Rerr. In 1 vol. 8vo. price 7s. 6d. bds. 


[‘The accomplished scholar who has produced this highly useful ad- 
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dition to the History of Gothic Jurisprudence, is a native of the frozen 
shores of Iceland—a part of the world which has frequently astonished 
Europe by its fecundity in men deeply versed in all branches of know- 
ledge. In the instance before us, we have certainly a specimen of 
very extraordinary acquirements.’—Aberdeen Observer.] 

An Introduction to the Study of the Law of Scotland. By a Mem- 
BER of the Facutty of Apvocates. 12mo. Price 3s. 6d. 

Maritime Practice, adapted to the Sueairr Courts of Scorianp, to 
which is added, a System of Styles, and Forms of Maritime Writs, by 
Wuuiam Smits, Esq. Proctor in the late High Court of Admiralty. 
12mo. Price 6s. 











t 
i 






QUARTERLY LIST OF LAW PUBLICATIONS. 





CONTINENTAL. 
Abhandlungen aber die Hamburg. Verfassung. 8vo. Hamb. 10s. 
[Discussions upon the Hamburg Constitution. ] 
Kimd. Summariam Juridicum. 3r. Bd. 8vo. Stutt. 14s. 
Juristische Leitung fir Preussen. 1835. 4to. Berlin. 1. 
[Juridical Journal for Prussia.] 


Murhard, Staatsrecht von Hessen. 2te. Abthl. Cassel. 14s. 
[Hessian Political Law.] 


Linden, Das ésterreichische Frauenrecht. 2Bde. 8vo. Wien. 12s. 
[The Austrian Law of Married Women.] 


Haenel, Antiqua Summaria Cod. Theodosian. ex Cod. Vatic c. cod. 
et Summar. Descript. edidt. 8vo. Lips. 4s. 


Curtius, Sachissches. Civilrecht. Ir. Thi. 3te. Anpl. (von Hansel) 
8vo. 8s. 

[Saxon Civil Law.] 

Zacharie, Rechtsgutachten ub. d. Anspriche Aug. von Este auf d. 
Titel, etc. eines Prinzen d. Hauses Hannover. 8vo. Heidelb. 7s. 
{Legal opinion on the claim of Augustus d’Este to the title, é&c. of 

a Prince of the House of Hanover.} 

Pasant, Loix de la Presse en 1834. 8vo. 7s. 

Dupin, Manuel des Etudians en Droit. 18mo. 7s. 


ENGLISH. 


[ At the time this number of the Jurist went to press—late as it was— 
we had not received the last number of the London Law Magazine, 
or the late numbers of the Legal Examiner, and of the Legal Ob- 
server, to which we are usually indebted for our lists of English 
publications. } 


AMERICAN. 
English Exchequer Reports, condensed. By Francis J. Troubat, 
Esq., of the Philadelphia Bar. vols. 2. 3d, 4th. 


English Common Law Reports, condensed by the Honorable Thom- 
as Sergeant, of the Supreme Court of Pennsylvania. vol. 25th. 


Digest of Cases in the Courts of Common Law, the House of Lords, 
and in Bankruptcy, and of the Crown. Cases Reserved, from 1754 to 
1834; by S. B. Harrison. Esq. First American, from the 2d London 
edition. 3 vols. 

Reports of Cases argued and determined in the Supreme Judicial 
Court of the State of Maine. By Simon Greenleaf, Counsellor at 
Law. vol.9. Portland. 1835. 

[Noticed in the present number. } 
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Digest of Greenleaf’s Reports of Cases argued and determined in 
the Supreme Judicial Court of the State of Maine, from 1820 to 1832, 
inclusive. Portland. 

[This valuable Digest is bound up with the 9th volume of Mr. Green- 
leaf’s Reports. A few copies, however, have been published sepa- 
rately. We have alluded to it in our notice of Mr. Greenleaf’s Re- 
ports, in this number.] 

Supplement to Petersdorff’s Abridgement of English Common Law 
Cases, argued and determined in the Courts of King’s Bench, Common 
Pleas, Exchequer, and at Nisi Prius ; being a Practical, Abridgement 
of the Cases reported from Michaelmas Term, 4 George IV., to Hilary 
Term, 3 William IV., alphabetically and systematically arranged, under 
appropriate Titles. By Elisha Hammond, Esq., Counsellor at Law. 
New York. Treadway & Atwood, 1835. 2 vols. 8vo. 

[Noticed in the present number.] 


Report of the Commissioners for the revising the Laws of Massa- 
chusetts. Part Ist. 


[This part of the Report has been published since our article on this 
subject in the last number. ] 


IN PRESS. 
Commentaries on Equity Jurisprudence, by Joseph Story, LL. D. 
Dane Professor of Law in Harvard University. 


[Those who have heard Mr. Justice Story’s Lectures on Equity, 
speak of them in terms of the highest admiration. | His distinguish- 


ed reputation, we doubt not, will be still farther advanced by the 
present work.] 


Reports in the Circuit Court of the United States, for the First 
‘Circuit, from May, 1829, to Oct., 1834, by Charles Sumner. Vol. Ist. 


[This volume will be in continuation of the five volumes of Mr. Ma- 
son’s Reports. William P. Mason, Esq., the late Reporter, having 
resigned his office, Mr. Sumner was appointed in his place, and has 
carried nearly through the press the present volume of Reports. 
The cases reported by Mr. Sumner, contain the opinions of Mr. Jus- 
tice Story, delivered on his Circuit, which are well known to be un- 
rivalled for their acuteness, thoroughness and deep learning; these 
are the first that have been published since the new epoch in his 
reputation, constituted by the appearance of his works as Dane 
Professor of Law, at Harvard College. | 


Treatise on Admiralty Practice, by Andrew Dunlap. 


[This work will be published in a very short time. It will, however, 
be a posthumous work. While this sheet was passing through the 
press we received information of the death of Mr. Dunlap. Mr. Sum- 
ner, in whose hands he had placed the MSS., and who has edited the 
work, will carry it through the press. ] 


’ 


